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THE COURT: We're back on the motion under 
Indictment 94-161. We originally talked two weeks ago 
that we may need to continue the week of April 
thirteenth. There seems to be a courtroom shortage so 
I think I'm going to move it to the week of April the 
seventh, okay, probably will be Tuesday through Friday, 
not Monday, I have trial in Lewis County on that 
Monday, but I'll confirm that later on today with Judge 
Seiter's chamber and Judge McCarthy's chambers, so I 
will move my cases from Lewis County that week, the 
thirteenth, and if I have to, we'll come back here the 
week starting the seventh, actually the week of the 
sixth, okay, so you don't have to cancel something. 

MS. PEEBLES: Thank you. 

THE COURT: Also Thursday, people -- the 
attorneys please approach regarding Thursday. 

(Whereupon, there was an off the record 
discussion at the bench). 

THE COURT: Okay, first we're here on the 
motion regarding Mr. Thibodeau's presence or 
non-presence. Ms. Peebles, do you wish to be heard? 

MS. PEEBLES: I don't wish to be heard any 
further, Your Honor. 

THE COURT: Mr. Oakes? 

MR. OAKES: The People don't wish to be heard 
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any further, Your Honor. My understanding is the 
defendant's provided an affidavit sworn to so I think 
it's -- 

THE COURT: Do you oppose the request? 

MR. OAKES: No. 

THE COURT: For the record, Mr. Thibodeau has 
supplied an affidavit indicating that he does 
not believe he's of good enough health to attend 
today's proceeding and any future proceeding had in 
this case, so the Court is going to grant the motion 
that Mr. Thibodeau's appearance be waived. No 
objection, Ms. Peebles? 

MS. PEEBLES: No, Your Honor, thank you. 

THE COURT: No objection, Mr. Oakes? 

MR. OAKES: No, Your Honor, thank you. 

THE COURT: Ms. Peebles, you also have a 

motion regarding bringing or recalling Mr. Bohrer and 
you also want to call another witness who is an alleged 
victim of a crime committed by Mr. Bohrer, is that 
correct? 

MS. PEEBLES: Yes, Judge, and I can't tell the 
Court for certain that there won't be several more 
witnesses that we would call in connection with some of 
the issues that we're starting to uncover with regard 
to Mr. Bohrer. 
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THE COURT: Okay, well, I have no opposition 
papers from the People at this point. This letter was 
only received by the Court on March the nine -- 
actually March twentieth, Friday. Have you had a 
chance to respond? 

MR. OAKES: We -- we've had a chance to 
review, Your Honor. My understanding is Ms. Peebles 
flew the victim from that offense in 1981 in Milwaukee 
here to this jurisdiction, and I understand the reason 
why the defense wants to introduce that evidence. Your 
Honor, but to me it really seems to go to propensity, 
doesn't go to a lawful purpose of it being admissible 
at trial. 

I talked to Ms. Bianco yesterday about it and 
we were talking about potential Molineux exceptions, 
and this really going down the list, one of the common 
exceptions is intent or absence of mistake. Clearly 
whoever abducted Ms. Allen did it intentionally. I 
don't think there's any evidence that a person 
mistakenly kidnapped her. 

One of the exemptions is common scheme or 
plan. There has been no suggestion that the abduction 
and kidnapping of Heidi Allen factually relates to a 
common scheme to the 1981 offense in Milwaukee, that 
the two cases are somehow factually related or that 
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they're related in purpose. 

The other notable exemption is typically a 
modus operandi to establish identity. Based upon the 
affidavit, the felony complaint that was submitted from 
the victim, it doesn't appear that that crime is 
factually similar to this present offense that we're -- 
that's the subject of this hearing. Yes, in both cases 
a young woman was abducted or attempted to be abducted, 
but that's really where the similarities end. If the 
Milwaukee case was a cashier at a convenience store who 
was abducted in the morning in which she was alone, 
that would be factually similar to this case. If there 
was a unique method by which Mr. Bohrer committed that 
1981 offense, and I guess the example I would use is 
the classic of if he wore a particular type of clown 
costume or mask so that we have evidence that the 
person who kidnapped Heidi Allen wore that same type of 
mask, a set so unique that it would have to be the same 
person. 

Again, those facts are not present, yet I 
don't believe it falls under the Molineux exceptions 
that would be admissible. It really seems to go to 
propensity and would be offered to show a jury that 
look, this man committed an offense thirteen years 
before, he must have committed this offense. The other 
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concern. Your Honor, is you know at this point we call 
in the victim from the 1981 case, is it really drives 
this hearing in a different direction other than the 
focus of what this hearing is which is the new evidence 
that would tend to show, allegedly show Mr. Thibodeau's 
innocence. If the defense wanted to offer the felony 
complaint, the statement of the victim and the 
statement, the affidavit of John Bohrer who was the 
brother of Michael Bohrer, the alleged codefendant, 
wanted to offer those simply for the purpose of this 
hearing subject to the same objection we had with the 
other testimony so that -- 

THE COURT: The hearsay issue. 

MR. OAKES: The hearsay issue, so this way 
this court could look at that as a proffer of what that 
victim would potentially say to see what the facts in 
that case fall under Molineux exception and the Court 
essentially use this -- those affidavits at evidentiary 
hearing to determine whether that would be admissible 
at trial, but I don't see the value of calling that 
young lady to testify and to repeat the facts that are 
essentially asserted in that felony complaint. 

THE COURT: Ms. Peebles? 

MS. PEEBLES: Yes, Judge. I disagree entirely 
with Mr. Oakes' position in connection with whether or 
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not this would be admissible in a trial. As a matter 
of fact, I think it's pretty clear black letter law 
that this type of testimony would in fact be admissible 
to show a modus operandi and exactly the manner in 
which the common scheme or plan. 

The complaint that Mr. Oakes has read does not 
do justice to the attack on Kathryn Schmidt by Mr. 
Bohrer. Now they've went to great lengths to suggest 
that Mr. Bohrer is some kind of crazy lunatic who 
simply has some bizarre interest in the Heidi Allen 
case where he carries around all of this information, 
does an investigation on his own, injects himself into 
the investigation and somehow he has nothing to do with 
this case and wasn't responsible at all when in fact he 
was breaking down on the stand and he was actually 
combative in connection with some of the questions I 
was asking him, and Judge, if -- if Catherine Schmitt 
is permitted to testify, she will in fact establish a 
common scheme or plan. Yes, she was not employed at a 
D & W Convenience Store. She was a female between the 
ages of eighteen and twenty-one. She had similar 
appearance as Heidi Allen. He stalked her, followed 
her with his lights off from her place of employment, 
locked her into her spot in her apartment complex, he 
physically approached her and suggested that he, excuse 
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me, under a ruse that he needed some assistance. He 

grabs her from behind, puts his hand over her mouth. 

John Bohrer gets out of the car, gets to the driver's 
side, opens the passenger door. But for the fact that 
they were in a Mustang which she was able to grab on to 

the roof of the car, she was in that car, he was 

punching her in the face, she was full of blood, her 
skirt was ripped, she was lucky to escape with her 
life, and the only reason she did escape is because the 
vehicle wasn't big. Had that vehicle been a van, she 
wouldn't have made it out of there, she would have been 
another Heidi Allen. 

She describes the person who attacked her as 
somebody who had shaggy facial hair, shaggy hair and 
shaggy facial hair. She wasn't sure she could actually 
identify him because of all the facial hair and the 
shaggy hair that he had versus the brother John Bohrer. 
Fortunately, the car was distinctive enough where she 
was able to in fact notify the police right away. 

This woman comes here today to explain what 
happened to her at the hands of Michael Bohrer, and if 
the Court would remember, I asked Mr. Bohrer whether he 
had a tendency toward violence against women and he 
said I have never hit a woman. That is absolutely not 
true. And we know that because Mr. Bohrer pled guilty 
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People v Gary Thibodeau 

in Milwaukee to an offense, and the victim is Catherine 
Schmitt, and in spite their position, it is classic 
Molineux evidence that would be admissible in a court 
in front of a jury, and the rules for a defendant to 
mount a defense is more relaxed when the defense is 
actually trying to put forth a case for third party 
culpability, and I suggest to the Court that it would 
in fact be admissible. We actually have a case. People 
versus De Meo, which is a Supreme Court Appellate 
Division case. Second Department. 

THE COURT: Is that one not cited in your -- 
your documents? 

MS. PEEBLES: It's not one cited in our 
documents, and it involves the actual pattern of an 
individual who was convicted of kidnapping. 

THE COURT: What's the citation? 

MS. PEEBLES: The citation is 139 AD2d 758, 

527 NY Supp.2d 507. 

THE COURT: Okay, go ahead. 

MS. PEEBLES: And Judge, I believe based on 
that, the fact that there's a relaxed standard 
particularly for a defendant who is trying to mount a 
defense, and it would be under his constitutional right 
to actually be able to elicit this testimony, and 
Judge, it actually fits with what Mr. Pierce described 
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what he witnessed when he drove by the D & W, the 
manner in which Heidi Allen was kidnapped, and from 
what he saw, it's eerily similar. 

The other thing that Catherine Schmitt will 
testify to is that it wasn't until he picked her up off 
the ground where he took his hand from away from her 
mouth where she was able to scream and lights went on 
and the other brother was actually pulling her into the 
vehicle. Now John Bohrer obviously minimized what he 
did in the case in his affidavit which is irrelevant as 
far as I'm concerned right now. Your Honor, and the 
bottom line is a Mustang has two doors, so John 
Bohrer's suggestion that he sat in the passenger side 
and somehow the door opened and he was just sitting 
there doesn't ring true regardless, so I'm not in a 
position to want to offer the affidavit or the criminal 
complaint without the testimony of Catherine Schmitt. 

I think that paints the entire picture, it allows the 
Court to see how there is -- was a common scheme or 
plan, and it was -- there was a modus operandi here, 
and Judge, it's our position that we have reason to 
believe that Catherine Schmitt was not his only victim, 
and we're actually continuing to look into some things 
and contact individuals but we don't have that and 
that's why I still leave open the possibility that we 
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would offer -- we -- there's potential that we could 
possibly offer additional witnesses but I -- I don't 
have that to suggest right now. 

THE COURT: Mr. Oakes? You were about to say 
something? 

MR. OAKES: If I could, Your Honor, and I 
guess I'm struck by the speculative argument in her 
assertion that potentially Mr. Bohrer has other 
victims. Clearly that goes to the heart of why it's 
being offered which is propensity to show this man 
committed these types of offenses, and when we talk 
about, you know, modus operandi, again, the facts of 
these two cases are dissimilar, they're separated by 
time and geographic location, but then counsel talks 
about the description of Mr. Bohrer in 1981 having a 
shaggy beard and shaggy hair. There's no evidence 
before this court during this hearing that that fits 
Mr. Bohrer's appearance in 1994, and to accept 
counsel's argument is to accept the idea that Mr. 

Bohrer was the man driving the van who was seen by Mr. 
Pierce when Mr. Pierce's testimony that they offered 
was that it was in fact James Thumper Steen. Of course 
he previously identified that person as Gary Thibodeau, 
but again, there's been no testimony that Michael 
Bohrer was in the van or seen and in fact that evidence 
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is contradicted by their own witness. 

MS. PEEBLES: Judge, I'd like to be heard on 

that. 

THE COURT: Absolutely, sure. 

MS. PEEBLES: First of all, Mr. Pierce never 
identified Gary Thibodeau. He assumed that they had 
the right individual which is when he went down -- 

THE COURT: No, he went to the DA's Office and 
positively identified him. 

MS. PEEBLES: Did not ever identify him in a 
photo lineup, absolutely did not happen, and in fact 
they went to great pains and they had both the photo 
lineups, he could pick out either one of them. What he 
remembered was a shaggy beard and shaggy hair, and also 
the critical point of Mr. Pierce's testimony was the 
manner in which he saw the kidnapping take place. 

THE COURT: But did Mr. Pierce on the stand 
positively identify Mr. Steen? 

MS. PEEBLES: He -- what he positively 
identified is the fact that it was not Mr. Thibodeau's 
van. He identified a white van that did not -- was not 
Richard Thibodeau's van. Secondly, what he said was he 
saw a guy with a shaggy beard and long hair. He didn't 
identify him from a photo lineup, nor did he identify 
Gary Thibodeau in a photo lineup. 
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THE COURT: He identified Steen from a picture 
in the paper did he not? 

MS. PEEBLES: He looked at the paper and said 
that was who he thought was the person who did it. 

THE COURT: That's true, he was very positive. 

MS. PEEBLES: Right, and there were two 
people, we're talking about two people. We're not 
talking about one person, we're talking about two 
people. And by the way, he couldn't see or make a good 
identification on the passenger according to Mr. 
Pierce's testimony, so the idea that it's somehow 
inconsistent with what Mr. Pierce said is not the case 
at all. Judge. If nothing else, it basically 
corroborates the fact that this was the way in which he 
abducted women to get them from behind which is exactly 
what he did in the case of Catherine Schmitt. 

THE COURT: As I indicated at the bench, I'm 
going to reserve my decision on this case because I got 
it Friday afternoon on this motion, excuse me. I know 
you have the witness here, I'm -- I'm not going to let 
her testify until I make a decision on the motion, I'm 
not going to. I believe it would be too -- it's just 
not appropriate at this time. The fact that the motion 
was made on Friday the twentieth does not give the 
Court time to respond in an appropriate manner, nor did 
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it give it time for the People to respond in writing, 
and the fact that she was flown in from Milwaukee, I 
apologize for that, but I'm not going to allow her to 
testify until I make a decision. 

MS. PEEBLES: I need to be heard on something 
really briefly. Judge. 

THE COURT: Sure. 

MS. PEEBLES: First of all, I have a real 
issue with the prosecution and their inability to be 
prepared for this particular witness to testify because 
I asked in November what investigation their office and 
the Oswego County Sheriff's Department did to research 
Mr. Bohrer, and I asked specifically what do you know 
about his daughters, what about him? Absolutely 
nothing. I was told if I wanted to do an investigation 
I could do it on my own dime. Well, I did, and we have 
the witness here today, and he was notified of this 
last week, and I find it hard to believe that Your 
Honor, I'm the one who is able to find this information 
and this victim and somehow they weren't able to find 
it, and secondly, there's -- there's a lot more to 
this, Judge, and it's not pure speculation despite what 
the prosecutor thinks that I'm trying to speculate 
here, there's a lot more to this than what we have 
right now. We've scratched the surface and it's only 
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going to get worse and I -- 

THE COURT: All the Court has before it right 
now is one, right? Otherwise, it’s speculative. 

MS. PEEBLES: Well -- 

THE COURT: I'm not trying to demean the 
argument, I'm simply saying you are saying there are 
other victims, but I don't have before me other victims 
at his point, correct? 

MS. PEEBLES: Well, and I -- I also, Judge, 
while I was trying to question Mr. Bohrer on the stand 
about his history of violence and his background, they 
objected, and I wasn't able to get into that, and we 
probably wouldn't be in this situation because perhaps 
he would have told us about that and we would know. 

THE COURT: The fact of the matter is I have 
not made the decision on the motion, I will make a 
decision on the motion, but I'm not going to have this 
person testify prior to the decision, okay? 

MS. BIANCO: Judge -- 

THE COURT: Hold on. And I don't mean this in 
a negative sense, but I think it was somewhat 
presume -- very I guess inappropriate to bring a 
witness here prior to the decision being made by the 
Court regarding whether or not the Court was going to 
allow her to testify. Now if the Court does allow her 
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to testify that's fine, but I'm not going to be forced 
into letting a witness testify because you chose to fly 
her here Monday before I made a decision on the motion. 

MS. PEEBLES: Well, I actually resent that by 
the Court. 

THE COURT: Oh, don't resent it, it's just I'm 
not going to be forced to have a witness testify before 
I've made a decision on a very important motion. 

MS. PEEBLES: Listen. I am not here presuming 

anything. 

THE COURT: And -- 

MS. PEEBLES: Everything under the -- I -- I 
could have predicted that they were going to block her 
attempt to testify so it's not shocking to me that this 
is happening. 

THE COURT: But their decision to try to block 
it is not the issue. I haven't made a decision, that's 
the issue. 

MS. PEEBLES: But there was no -- there was no 
presuming here. I didn't presume. 

THE COURT: I backed off from the word 
"presumption," okay, I think it was a mistake in 
scheduling a witness before the Court has made a 
decision on a motion whether or not that witness can 
testify. To be honest with you, the DA's attempt to 
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block it, of course you can foresee that's going to 
happen, but they don't make the ultimate decision, I 
do, as to whether or not she's going to be able to 
testify. She's not going to testify until I've made a 
decision on your motion and that's it. 

MS. PEEBLES: Well, I'd like to know when I -- 
when I can anticipate perhaps getting a decision so I 
can make -- 

THE COURT: I'm hoping by Wednesday or 
Thursday, depending how things go today. 

MS. BIANCO: Economically, there's no jury 
here. You can always strike her testimony. She's 
here, she's scheduled to fly out, we can have her 
testimony -- 

THE COURT: At this point the Court's not 
going to allow her to testify, okay? We can -- you can 
ask me again tomorrow until I make a decision on the 
motion. Had you -- had you requested that, it would 
have been different, okay, but that wasn't -- you 
presented a motion. There was no indication that the 
witness was going to be flown here today, okay? I'm 
not going to let her testify until the motion's 
decided. Okay. 

MS. PEEBLES: So you anticipate by the end of 
the week we'll have a decision. 


Jennifer Adydan 
Official Court Reporter 



People v Gary Thibodeau 


09 : 26:28 

i 

09 : 26:30 

2 

09 : 26:34 

3 

09 : 26:35 

4 

09 : 26:38 

5 

09 : 26:40 

6 

09 : 26:42 

7 

09 : 26:46 

8 

09 : 26:49 

9 

09 : 26:50 

10 

09 : 26:53 

11 

09 : 26:57 

12 

09 : 26:59 

13 

09 : 27:01 

14 

09 : 27:04 

15 

09 : 27:06 

16 

09 : 27:08 

17 

09 : 27:09 

18 

09 : 27:10 

19 

09 : 27:13 

20 

09 : 27:16 

21 

09 : 27:21 

22 

09 : 27:22 

23 

09 : 27:23 

24 

09 : 27:25 

25 


THE COURT: Actually I'm hoping by Wednesday 
or Thursday to be honest with you, but before the end 
of the week. We'll have a better idea depending how 
things go today. If we're here till four, four-thirty 
today, four, four-thirty on Wednesday, it's going to be 
a little bit more difficult, but we'll try to get this 
done as soon as we can because I understand it's time 
sensitive, I'm not -- I'm not naive to that fact, but 
there was nothing in the paperwork presented to the 
Court on the twentieth of March which was last Friday 
that you were going to bring her here to testify today. 
It's a done issue. She -- 

MS. PEEBLES: That's fine. I’ll bring her 
whenever. If the Court -- I don't have an issue with 
it. If you tell me I can bring her Friday, I'll fly 
her back on Friday. I have no problem with that. 

Judge. 

THE COURT: I'm going to -- we talked about -- 
my -- my clerk and I talked about this on the way down, 
we want an answer, we're going to try to get an answer 
on this motion sooner than later because we realize 
it's time sensitive, okay, so let's move forward today. 
Go ahead, Ms. Bianco. 

MS. BIANCO: Just one other thing. Judge. 

THE COURT: Sure. 
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MS. BIANCO: If they were willing to enter the 
complaint, that would imply that they would agree that 
it's Molineux at least in theory. 

COURT: Ultimately it's my decision. Whether 

Mr. Oakes agrees to it or not I can still say no. 

MS. BIANCO: I understand that. Judge. 

THE COURT: So whether or not Mr. Oakes is 
going to consent to the introduction of the complaint 
is irrelevant to what my analysis of whether it's 
Molineux or not. It's my decision. Nothing against 
Mr. Oakes, nothing against the two of you, you have 
your arguments, they're very well made, but whether -- 
whether Mr. Oakes says "I don't care if she testifies 
or not" doesn't dictate the Court's decision, so he 
could stand up right now, say "I don't care if she 
testifies." I'm not going to let her testify. I have 
not decided the motion yet, okay? And I know you take 
exception to that and mark the exception on the record. 
Let's move forward, guys. 

MS. PEEBLES: All right. 

THE COURT: Okay. 

MS. PEEBLES: We still have a witness to call. 
Judge, who is here today. 

THE COURT: Okay, who is that? 

MS. PEEBLES: Earl Russell. And there's one 
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other issue logistically. We have one other woman. 

09 : 28:25 2 

Brittany Johnson. 

09 : 28:26 3 

THE COURT: Jennifer Johnson? 

09 : 28:28 4 

MS. PEEBLES: Brittany. I keep saying 

09 : 28:30 5 

Jennifer. 

09 : 28:30 6 

THE COURT: Your papers say Jennifer. It's 

09 : 28:33 7 

Brittany? 

09 : 28:34 8 

MS. PEEBLES: Yes, it's Brittany, and Judge, I 

09 : 28:37 9 

think it will be probably 10:30 by the time we can get 

09 : 28:41 10 

her here so if the prosecution -- 

09 : 28:43 11 

THE COURT: Is Mr. Russell here right now? 

09 : 28:46 12 

MS. PEEBLES: Pardon me? 

09 : 28:46 13 

THE COURT: Is Mr. Russell here? 

09 : 28:48 14 

MS. PEEBLES: He's here, yes, so I'm prepared 

09 : 28:50 15 

to go forward with him. 

09 : 28:50 16 

THE COURT: Any objection, Mr. Oakes? 

09 : 28:52 17 

MR. OAKES: No objection. Your Honor, and Your 
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Honor, because I realize the Court was going to make a 

09 : 28:57 19 

decision regarding the witness testifying this morning. 

09 : 28:59 20 

I talked to one of my witnesses, indicated that I would 

09 : 29:02 21 

call him this morning after the Court made a ruling to 

09 : 29:05 22 

let him know what time he needed to be here. If the 

09 : 29:07 23 

Court permitted the other witnesses, obviously we 

09 : 29:10 24 

wouldn't get to him till later in the afternoon. 

09 : 29:12 25 

THE COURT: Brittany Johnson, if she starts at 
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10:30, will she be done by 11:30? 
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MS. PEEBLES: She'll be a quick witness, 

09 : 29:17 3 

Judge. 

09 : 29:18 4 

THE COURT: Why don't you have your witness 

09 : 29:19 5 

lined up at eleven. 

09 : 29:20 6 

MR. OAKES: Okay. 
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THE COURT: We allowed -- yeah. Is Mr. 

09 : 29:23 8 

Russell here? 

09 : 29:24 9 

MS. PEEBLES: Yes. 

09 : 29:31 10 

THE COURT: So we're clear, the letter says 

09 : 29:33 11 

Jennifer Johnson. It's Brittany Johnson. 

09 : 29:36 12 

MS. PEEBLES: It's Brittany. I told the 

09 : 29:38 13 

prosecutor it's Brittany, not Jennifer. 

09 : 29:42 14 

THE COURT: Okay, call Earl Russell. 

09 : 30:11 15 

MS. BIANCO: Judge, before Mr. Russell comes 

09 : 30:12 16 

out, we did subpoena Michael Bohrer for tomorrow. I 
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guess that would be dependent on the Court's decision 

09 : 30:17 18 

as well. 

09 : 30:17 19 

THE COURT: Have you found Mr. Bohrer? 

09 : 30:20 20 

MS. PEEBLES: No. 

09 : 30:20 21 

THE COURT: You haven't served the subpoena on 

09 : 30:22 22 

him. 

09 : 30:23 23 

MS. BIANCO: We served the subpoena on his 

09 : 30:24 24 

counsel last night. I called -- 

09 : 30:26 25 

THE COURT: That's not effective service now. 
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MS. BIANCO: He didn't take my call but his 
secretary said I could fax it. 

THE COURT: We'll deal with it when we deal 
with it, but service of a subpoena on a defense 
attorney doesn't qualify as a subpoena on the witness. 

MS. BIANCO: I understand that. I asked 
specifically whether he would talk with me, whether he 
wanted us to go out and serve him in person or whether 
or not he would prefer to take the subpoena. His 
secretary said he was unavailable to take my call. I 
said can I send a subpoena to him directly now because 
this is what we're interested in, if he has any 
questions to call me. I didn't receive a call, we sent 
the subpoena. 

THE COURT: Okay, he's certainly under no 
obligation to accept the service of the subpoena, and 
even if he said fax the subpoena to my office, it does 
not equate to Mr. Bohrer being subpoenaed. You agree 
to that? 

MS. BIANCO: Then we'll serve him in person 
without his lawyer. 

THE COURT: That's what has to be done. 

THE CLERK: Raise your right hand, put your 
left on the Bible. 

EARL RUSSELL, Called as a witness, having been 
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duly sworn, was examined and testified as follows: 

THE CLERK: Please state your name for the 

record. 

THE WITNESS: Earl Russell. 

THE CLERK: Spell your last name. 

THE WITNESS: R-U-S-S-E-L-L. 

THE CLERK: Have a seat please. 

THE COURT: Mr. Russell, before Ms. Peebles 
asks you any questions, I need to ask you whether or 
not you consent to having your testimony both audio and 
videotaped. 

THE WITNESS: No, I do not. 

THE COURT: Thank you. 

THE WITNESS: And Your Honor, I also request 
that my name be kept out of the press as well. 

THE COURT: We can make that request. I'm not 
sure if I'm allowed to order that. 

THE WITNESS: Okay. 

THE COURT: I will request that the good folks 
in the media would respect the witness's request 
knowing full well I can't bind you to that, but maybe 
there's a moral obligation or an ethical obligation to 
honor what the witness has requested. Up to you guys. 
Your decision. 

THE WITNESS: Thank you, Your Honor. 


Jennifer Adydan 
Official Court Reporter 



Earl Russell - Direct 


1454 


09 : 32:17 1 

THE COURT: Yes. 

2 

DIRECT EXAMINATION 

09 : 32:18 3 

BY MS. PEEBLES: 

09 : 32:18 4 

Q. Mr. Russell, how old are you? 

09 : 32:20 5 

A. I will be fifty-five in September. I'm fifty-four 

09 : 32:23 6 

at this time. 

09 : 32:23 7 

Q. Do you live in Oswego County? 

09 : 32:25 8 

A. Yes, ma'am. 

09 : 32:26 9 

Q. And how long have you lived in Oswego County? 

09 : 32:28 10 

A. Forty-five years. 

09 : 32:30 11 

Q. Are you married? 

09 : 32:32 12 

A. Yes, ma'am. 

09 : 32:33 13 

Q. Do you have children? 

09 : 32:33 14 

A. Yes, ma'am. 

09 : 32:34 15 

Q. Were you in the military? 
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A. Yes, ma'am. 

09 : 32:38 17 

Q. When? 

09 : 32:38 18 

A. I went in in 1979, seventy-nine, and I got out in 
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eighty-four. 
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Q. And when you returned from the military where did 
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you live? 

09 : 32:49 22 

A. Part the time in Oswego County, the other part in 

09 : 32:51 23 

Onondaga County at my mother’s. 

09 : 32:53 24 

Q. I want to ask you some questions about where you 

09 : 32:56 25 

were living in 1991 through 1993. Do you recall where you 
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were living in early 1991 through 1993? 


09 : 33:04 

2 

A. 

Yes, ma'am. I was living in Oswego County 

• 

09 : 33:06 

3 

Q. 

And whereabouts? 


09 : 33:07 

4 

A. 

S & E Trailer Park. 


09 : 33:14 
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Q. 

And S & E Trailer Park is located on -- on 

what 

09 : 33:18 

6 

route? 



09 : 33:18 

7 

A. 

State Route 11 in the Town of Colosse. 


09 : 33:20 
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Q. 

Now, do you know an individual by the name 

of Tom 

09 : 33:24 
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Martin? 



09 : 33:25 
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A. 

Yes, I do. 


09 : 33:26 

11 

Q. 

How do you know Tom Martin? 


09 : 33:27 
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A. 

Him and I have been friends for probably twenty 

09 : 33:30 

13 

years. 
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Q. 

And did you ever work for Tom Martin? 


09 : 33:32 

15 

A. 

Yes, I did. 
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Q. 

How long did you work for him? 
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A. 

A couple of years. 
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Q. 

Do you remember what year? 


09 : 33:37 
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A. 

Late eighties to the early nineties, would 

be 

09 : 33:41 

20 

between 

eighty-eight and ninety-two, somewhere in 

that time 

09 : 33:45 

21 

frame. 



09 : 33:45 
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Q. 

Now, do you know an individual named Roger 


09 : 33:48 
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Breckenridge? 


09 : 33:48 
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A. 

Yes, I do. 


09 : 33:49 
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Q. 

And how did you know Roger Breckenridge? 
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A. I met him through his brother Rodney when he -- when 
he was older after I come home from the service and also 
when he worked with Tom Martin. 

Q. So Roger Breckenridge worked for Tom Martin when you 
worked for Tom Martin? 

A. Yes, ma'am. 

Q. And do you recall what year that was again? 

A. Would have to have been well, late eighty-nine to 
somewhere around ninety-two or ninety-three. 

Q. Now, did you know an individual named James Steen? 

A. Yes, I do. 

Q. How did you know him? 

A. He is my wife's cousin. 

Q. And when did you first meet Mr. Steen? 

A. Probably shortly after I got out of the service at a 
Stevens family reunion. 

Q. Now, when you were working for Tom Martin, did you 
ever see Roger Breckenridge or James Steen in any kind of 
social setting? 

A. Once in a while, yes. I'd see Roger more than I 
would Jay. 

Q. But you saw them together back in the early 
nineties? 

A. Yes, off and on. 

Q. Now, did you know an individual named Michael 
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Bohrer? 

09 : 34:58 2 

A. I know of him, yes. 

09 : 34:59 3 

Q. And was he -- I'm sorry, strike that. When you were 

09 : 35:04 4 

working for Tom Martin, did you see Michael Bohrer? 

09 : 35:07 5 

A. I'd see him once in a while, yes, ma'am. 

09 : 35:10 6 

Q. Now, Jennifer Wescott, do you know Jennifer Wescott? 

09 : 35:15 7 

A. Yes, I do. 

09 : 35:16 8 

Q. And when did you first come into contact with 

09 : 35:19 9 

Jennifer Wescott? 

09 : 35:20 10 

A. Would have to have been late eighties, early 

09 : 35:26 11 

nineties again, ninety-one, ninety-two, somewhere in there. 

09 : 35:28 12 

Q. And when you met Jennifer Wescott, was she with 

09 : 35:33 13 

Roger Breckenridge? 

09 : 35:34 14 

A. Urn hum. 

09 : 35:34 15 

Q. And could you tell the Court what you remember about 

09 : 35:38 16 

Roger Breckenridge and Jennifer Wescott? 

09 : 35:40 17 

A. Well, I remember seeing them once in a while 

09 : 35:44 18 

together. We had a party at Tom Martin's once, they were 

09 : 35:50 19 

there, and we thought, I emphasize we thought, Roger was 

09 : 35:57 20 

serving her alcohol because she was under age and he was 

09 : 36:00 21 

asked to take her off the property. 

09 : 36:02 22 

Q. And this was -- 

09 : 36:04 23 

MR. OAKES: Objection, Your Honor, 

09 : 36:06 24 

speculative. 

09 : 36:07 25 

THE COURT: I'll allow it. Can I have a time 
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Earl Russell - Direct 1 

frame? 

Q. This party would have been before 1993? 

A. Yes. 

Q. And how do you know that it was before 1993? 

A. Because in 1993 my middle daughter was born, my aunt 

died and we moved to the Town of Lacona. 

Q. So you weren't around that Oswego County group after 
you moved to Sandy Creek? 

A. Off and on I was, yeah, I'd come down, my wife and I 
would drive down, we'd see her parents and visit them for 
once in a while. 

Q. But as far as hanging out socially you weren't doing 
that. 

A. No. 

Q. Now, and you recall seeing Roger Breckenridge 
hanging out with Jennifer Wescott before you moved to Sandy 
Creek in 1993. 

A. Urn hum. 

Q. You have to say yes for the record. 

A. Yes, ma'am. I apologize, Your Honor. 

THE COURT: That’s fine. 

Q. And you met Michael Bohrer through Tom Martin? 

A. Yes, ma'am. 

MS. PEEBLES: No further questions. 

THE COURT: Mr. Oakes? 
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09 : 38:46 
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MR. OAKES: Thank you. Your Honor. 
CROSS-EXAMINATION 
BY MR. OAKES: 

Q. Good morning, Mr. Russell. 

A. Good morning, Mr. Oakes. 

Q. How are you today? 

A. A little winded because of the cold weather and my 
asthma but other than that fine. How about yourself, sir? 

Q. Good, thank you. Mr. Russell, you said that in a 
period in the early nineties you saw Jennifer Wescott and 
Roger Breckenridge both at a party? 

A. Urn hum. 

Q. Do you know what the nature of their relationship 
was at that time? 

A. I couldn't tell you for sure what the nature of 
their relationship was. I'm not absolutely positive what 
it was, but I do know that once in a while you would see 
Roger, and Jennifer would be with him. 

Q. But you don't know if they were dating, if they were 
boyfriend and girlfriend? 

A. I -- not absolutely positive on that, no. 

Q. And around that time period, you said you knew 
Roger. Had you ever been to Roger's house? 

A. Yes. 

Q. And where -- Roger's house was located on Kenyon 
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19 

09 : 39:39 
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09 : 39:43 

21 

09 : 39:44 

22 

09 : 39:45 

23 

09 : 39:50 

24 

09 : 39:50 
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Road at that time, correct? 

A. Yes, it was, at the very end of it as it -- as it 
curves around. If you went straight, you would have 
gone -- you would have smacked right into his trailer. 

Q. So if you were to turn off from State Route 69 onto 
Kenyon, you would go down and it's down there a couple 
miles on the left-hand side? 

A. Yes. The way the road runs is it runs straight, 
it's got its curves in it, but then there is a sharp left- 
hand curve. 

Q. Right. 

A. If you miss that left hand curve, you are going to 
smack right into their trailer. It was right at the end of 
that, right where it curved. The road went like this, the 
curve was here, the trailer was right here (indicating). 

Q. So the road went left? 

A. Yes. 

Q. Okay, and Roger lived there with his wife Tracey? 

A. Yes, sir. 

Q. And that was in ninety-three and -- well, in 
ninety-four as well, correct? 

A. Yes. 

Q. And at that time in 1994, you still knew Roger at 
that time? 

A. I still knew him, yes. 
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Q. And in 1994, after April of ninety-four, had you 
been to Roger's house? 

A. I'd been to Roger's house a lot. I couldn't tell 
you, you know, what month, how many times, but the years, 
yes. 

Q. So but mid to late ninety-four Roger was still at 
that trailer? 

A. As far as I know, yes. 

Q. And he was still living with Tracey at that time? 

A. As far as I know, yes. 

Q. And he had a number of kids with Tracey, correct? 

A. Yes, he did. Yes, he did. 

Q. And you never knew Roger to live on Rice Road did 

you? 

A. Pardon? 

Q. You never knew Roger Breckenridge to live on Rice 
Road? 

A. He may have, he might not have. I don't know for 
sure. 

Q. Okay. 

MR. OAKES: I have no further questions for 
Mr. Russell, Your Honor. 

THE COURT: Ms. Peebles? 

MS. PEEBLES: Judge, we have -- our witness is 
probably close to here. I'm not sure she's here yet. 
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THE COURT: Wait until she comes? 

MS. PEEBLES: Is that a problem? 

MR. OAKES: That's fine with me. Your Honor. 

THE COURT: Sir, you can step down. 

THE WITNESS: Do you need me to remain? 

THE COURT: No, you’re all set. You're not 
planning on recalling Mr. Russell? 

MS. PEEBLES: No. 

THE COURT: You're all set. Before we go off 
the record, I want to continue to thank the media for 
the restraint you've shown during this whole proceeding 
in honoring the Court's request not to hear dings and 
cell phones going off. For everybody in the gallery, 
this is a -- continues to be a very emotional 
situation. The Court will allow people obviously in, 
it's an open court, but if there are any outbursts, 
outcries, et cetera, you will be asked to leave and you 
won't be allowed back in. Everybody's done a wonderful 
job up until this point, I assume it's going to 
continue, but please understand I will not hesitate to 
have you removed if there is any disruptive behavior. 
We're in recess until your witness gets here. 

MS. PEEBLES: Thank you. 

(Whereupon, there was a recess.) 

THE COURT: Ms. Peebles. Brittany Johnson, 
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10 : 03:36 1 

right? 

10 : 03:37 2 

MS. PEEBLES: Yes. 

10 : 04:45 3 

THE COURT: Why don't you stand up please. 

10 : 04:47 4 

Place your left hand on the Bible, raise your right 

10 : 04:49 5 

hand. 

6 

BRITTANY JOHNSON, Called as a witness, having 

10 : 04:52 7 

been duly sworn, was examined and testified as follows: 

10 : 04:52 8 

THE COURT: Can you spell your last name for 

10 : 04:55 9 

the record? 

10 : 04:55 10 

THE WITNESS: J-0-H-N-S-0-N. 

10 : 04:59 11 

THE COURT: Have a seat, Ms. Johnson. Before 

10 : 05:01 12 

we go any further, I need to ask you whether or not you 

10 : 05:03 13 

consent to having your testimony both videotaped and 

10 : 05:07 14 

audio taped. 

10 : 05:07 15 

THE WITNESS: No. 

10 : 05:08 16 

THE COURT: Thank you. Ms. Peebles. 

10 : 05:09 17 

MS. PEEBLES: Yes. 

18 

DIRECT EXAMINATION 

19 

BY MS. PEEBLES: 

10 : 05:10 20 

Q. Brittany, do you currently reside in Oswego County? 

10 : 05:12 21 

A. Yes. 

10 : 05:13 22 

Q. And how long have you lived in Oswego County? 

10 : 05:15 23 

A. My whole life. 

10 : 05:16 24 

Q. How old are you? 

10 : 05:16 25 

A. Twenty-two. 
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Q. Do you know an individual by the name of Roger 
Breckenridge? 

A. Yes, I do. 

Q. How do you know Roger Breckenridge? 

A. He's my nephew's -- I don't even know how to explain 

it. He has a kid with -- my nephew has a kid with his 
daughter. 

Q. I see. 

A. Yes. 

Q. And do you know -- do you recall the first time you 
had met or were introduced to Roger Breckenridge? 

A. Not really. 

Q. Did you ever socialize with Roger Breckenridge? 

A. Yes. 

Q. And when was that? 

A. A lot of times. 

Q. How often? 

A. I'd have to say every three months on and off. 

Q. And could you give us a time frame of when that 
started until the last time you remember socializing with 
Roger Breckenridge? 

A. The last time was in 2011, but the first time was 
2009. 

Q. Now when you say you had socialized with him, can 

you explain what you mean by that? 
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A. I really didn't communicate with him, just to like 
talk with him and whatever, but he -- every time he got 
drunk, that's when he just started blabbing off at the 
mouth. 

Q. Did he ever mention Heidi Allen in your presence 
when you were socializing with him? 

MR. MOODY: Judge, can we have a time frame? 

THE COURT: Time frame of this same standing 

objection I assume, right? 

MS. PEEBLES: Yeah. 

A. He didn't exactly -- 

Q. I'm sorry, they want to know a time frame. 

A. Time frame? 

Q. So if you could give us a rough idea about when you 
recall Roger Breckenridge bringing up Heidi Allen in your 
presence? 

A. In 2011. 

Q. And could you please tell us what you recall him 
saying about Heidi Allen? 

A. In detail? 

Q. As much detail as you can remember. 

A. He was drunk, and he put his beer up to the sky and 
said, "that "B" is long gone." 

Q. Said what is long gone? 

A. That bitch. 
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Q. And how did you know he was referring to Heidi 
Alien? 

A. I didn't at the time. 

Q. And when -- after he said that, did you notice 
anything else about his demeanor after he said that? 

A. About five minutes later he started crying. 

Q. Were there other people present when this happened? 
A. Yes. 

Q. Who? 

A. Kenneth Bradley, Karina (ph) Bradley and a couple of 
her friends that I don't know. 

MR. MOODY: I'm sorry, I didn't catch the 
second name. Kenneth Bradley and -- 

THE WITNESS: Karina Bradley. 

Q. And did anyone ever tell you -- well, strike that. 
Did you ever tell anyone about what Roger Breckenridge said 
to you in relation to Heidi Allen? 

A. No. 

Q. So you never came forward with any information. 

A. No. I was too scared to. 

Q. And did you contact me? 

A. No. 

MS. PEEBLES: No further questions. 

THE COURT: Mr. Oakes or Mr. Moody? 

CROSS-EXAMINATION 
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10 : 09:07 

i 

BY MR. 

MOODY: 


10 : 09:08 

2 

Q. 

Brittany, you said you were twenty-two years old? 

10 : 09:14 

3 

A. 

Yes. 


10 : 09:14 

4 

Q. 

And so you -- back in 2011 you would have been 

about 

10 : 09:17 

5 

eighteen? 


10 : 09:17 

6 

A. 

Yes. 


10 : 09:18 

7 

Q. 

And how old is Roger Breckenridge? 


10 : 09:22 

8 

A. 

I don't know. 


10 : 09:24 

9 

Q. 

Is he considerably older than eighteen back in 

2011? 

10 : 09:28 

10 

A. 

Yes. 


10 : 09:28 

11 

Q. 

Now you said that he said that and apparently 

he 

10 : 09:33 

12 

used " 

the bitch," is that the word he used? 


10 : 09:36 

13 

A. 

Um hum. 


10 : 09:37 

14 

Q. 

"Is long gone?" 


10 : 09:38 

15 

A. 

Um him. 


10 : 09:38 

16 

Q. 

And that's all he said? 


10 : 09:41 

17 

A. 

That's all he said. 


10 : 09:41 

18 

Q. 

And you mentioned that he was intoxicated? 


10 : 09:46 

19 

A. 

Yes. 


10 : 09:47 

20 

Q. 

And you said -- and had you been drinking at that 

10 : 09:52 

21 

point 

in time? 


10 : 09:52 

22 

A. 

No. 


10 : 09:52 

23 

Q. 

Was anyone else there drinking? 


10 : 09:54 

24 

A. 

Yes. 


10 : 09:54 

25 

Q. 

Who else was drinking? 



Jennifer Adydan 
Official Court Reporter 





Brittany Johnson - Cross 


10 : 09:56 

1 

A. 

Karina Bradley. 


10 : 09:58 

2 

Q. 

That was the only two people drinking? 


10 : 10:01 

3 

A. 

Her friend but I don't know her friends. 


10 : 10:02 

4 

Q. 

Female or male friend? 


10 : 10:03 

5 

A. 

Male. 


10 : 10:04 

6 

Q. 

Male friend, and was there anybody else 

using any 

10 : 10:07 

7 

other 

kind of intoxicating substances, drugs or 

marij uana, 

10 : 10:10 

8 

anything else? 


10 : 10:11 

9 

A. 

Yes, they were, marijuana. 


10 : 10:14 

10 

Q. 

Were you using any marijuana? 


10 : 10:16 

11 

A. 

No. 


10 : 10:17 

12 

Q. 

Who was using the marijuana? 


10 : 10:19 

13 

A. 

Karina and Roger. 


10 : 10:21 

14 

Q. 

And where was this -- was this a party or where -- 

10 : 10:26 

15 

where 

did this happen? 


10 : 10:26 

16 

A. 

This happened on Route 11 in West Monroe 

« 

10 : 10:32 

17 

Q. 

And whose house was it? 


10 : 10:33 

18 

A. 

Karina Bradley's. 


10 : 10:37 

19 

Q. 

Now you mentioned that you never came forward. 

10 : 10:43 

20 

A. 

No. 


10 : 10:44 

21 

Q. 

Do you --do you own a smart phone? 


10 : 10:51 

22 

A. 

Yes. 


10 : 10:52 

23 

Q. 

Do you have a computer? 


10 : 10:54 

24 

A. 

Urn hum. 


10 : 10:54 

25 

Q. 

Had you heard anything about this matter 

going on? 
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10 : 10:56 1 

A. Yes. 

10 : 10:57 2 

Q. But you didn't come forward? 

10 : 10:59 3 

A. No. I was scared. 

10 : 11:01 4 

Q. And you said that this happened in 2011? 

10 : 11:06 5 

A. Um hum. 

10 : 11:07 6 

Q. And the first time you met Roger Breckenridge was in 

10 : 11:11 7 

2009 then? 

10 : 11:12 8 

A. I believe so. yes. 

10 : 11:17 9 

Q. He never told you then that he killed Heidi Allen 

10 : 11:54 10 

did he? 

10 : 11:55 11 

A. No. 

10 : 11:55 12 

Q. Never told you that he disposed of his body, or her 

10 : 11:58 13 

body, did he? 

10 : 11:58 14 

A. No. 

10 : 12:00 15 

MR. MOODY: No further questions. 

10 : 12:01 16 

MS. PEEBLES: Just one followup quick 

10 : 12:03 17 

question. 

10 : 12:03 18 

THE COURT: Sure. 

19 

REDIRECT EXAMINATION 

10 : 12:04 20 

BY MS. PEEBLES: 

10 : 12:05 21 

Q. Brittany, how did you know that he was talking about 

10 : 12:07 22 

Heidi Allen? 

10 : 12:08 23 

A. I didn't at the time until everything got pieced 

10 : 12:13 24 

together. 

10 : 12:15 25 

Q. And were -- was anyone else present there telling -- 
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talking to you about why he was crying? 

MR. MOODY: Objection. Calls for hearsay. 

THE COURT: Sustained. 

MS. PEEBLES: All right, no further questions. 

THE COURT: Any recross? 

MR. MOODY: No, Judge. 

THE COURT: Ms. Johnson, you can step down 
subject to recall or can she go? 

MS. PEEBLES: She's done. Judge, thank you. 

THE COURT: You're all set, thank you. 

MS. PEEBLES: Judge, we're not resting at this 
time, but I know that there's a break in the proceeding 
for the prosecution to move forward. 

THE COURT: Your witness here? 

MR. OAKES: One of our witnesses is here. Your 
Honor. I'd anticipated calling Dr. Knight first, 
things moved a little bit more quickly than I 
anticipated, so we do have Terry Whipple's available, 
we can call him, and call Dr. Knight. 

THE COURT: You have no problem calling out of 
order, right? 

MS. PEEBLES: That's fine. Judge. 

MR. MOODY: People would call Terry Whipple. 

THE CLERK: Raise your right hand, left on the 

Bible. 
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10 : 14:02 1 

TERRY WHIPPLE, Called as a witness, having been 

10 : 14:05 2 

duly sworn, was examined and testified as follows: 

10 : 14:05 3 

THE CLERK: Please state your name for the 

10 : 14:10 4 

record. 

10 : 14:10 5 

THE WITNESS: Terry Whipple. 

10 : 14:12 6 

THE CLERK: Spell your first name. 

10 : 14:13 7 

THE WITNESS: T-E-R-R-Y. 

10 : 14:15 8 

THE CLERK: And your last name. 

10 : 14:16 9 

THE WITNESS: W-H-I-P-P-L-E. 

10 : 14:18 10 

THE CLERK: Thank you. 

10 : 14:20 11 

THE COURT: Mr. Whipple, before we start -- 

10 : 14:22 12 

THE WITNESS: Yes, sir. 

10 : 14:22 13 

THE COURT: -- I want to ask whether or not 

10 : 14:23 14 

you consent to having your testimony audio and/or 

10 : 14:26 15 

videotaped. 

10 : 14:27 16 

THE WITNESS: Neither, Judge. 

10 : 14:28 17 

THE COURT: Thank you. 

10 : 14:29 18 

THE WITNESS: Urn hum. 

10 : 17:47 19 

(People's Exhibit III was marked for 

20 

identification). 

21 

(People's Exhibit JJJ was marked for 

22 

identification). 

23 

(People's Exhibit KKK was marked for 

24 

identification). 

25 

(People's Exhibit LLL was marked for 
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1 

identification). 

10 : 17:54 2 

DIRECT EXAMINATION 

10 : 17:54 3 

BY MR. MOODY: 

10 : 17:55 4 

Q. Are you currently employed, sir? 

10 : 17:56 5 

A. Pardon me? 

10 : 17:57 6 

Q. Are you currently employed, sir? 

10 : 17:58 7 

A. No, I'm not. 

10 : 17:59 8 

Q. Are you retired? 

10 : 18:00 9 

A. Yes, I am. 

10 : 18:00 10 

Q. From where? 

10 : 18:01 11 

A. From the Oswego County Sheriff's Department. 

10 : 18:03 12 

Q. And how long were you employed by the Oswego County 

10 : 18:06 13 

Sheriff's Department? 

10 : 18:06 14 

A. For almost thirty-two years. 

10 : 18:08 15 

Q. When did you retire? 

10 : 18:10 16 

A. In 2002. 

10 : 18:14 17 

Q. And what was your rank when you retired? 

10 : 18:17 18 

A. I was a lieutenant in charge of the road patrol at 

10 : 18:20 19 

that time. 

10 : 18:20 20 

Q. And prior to becoming lieutenant what was your rank? 

10 : 18:25 21 

A. Before that I was criminal investigator. 

10 : 18:28 22 

Q. How long were you a criminal investigator? 

10 : 18:31 23 

A. From 1973 till the spring of 2002. 

10 : 18:36 24 

Q. At some point in time did you become involved in the 

10 : 18:43 25 

investigation regarding the disappearance and kidnapping of 


Jennifer Adydan 
Official Court Reporter 



Terry Whipple - Direct 


1473 


10 : 18:46 

i 

10 : 18:46 

2 

10 : 18:47 

3 

10 : 18:50 

4 

10 : 18:50 

5 

10 : 18:55 

6 

10 : 19:00 

7 

10 : 19:05 

8 

10 : 19:06 

9 

10 : 19:10 

10 

10 : 19:11 

11 

10 : 19:15 

12 

10 : 19:17 

13 

10 : 19:21 

14 

10 : 19:22 

15 

10 : 19:26 

16 

10 : 19:29 

17 

10 : 19:29 

18 

10 : 19:33 

19 

10 : 19:36 

20 

10 : 19:39 

21 

10 : 19:41 

22 

10 : 19:43 

23 

10 : 19:46 

24 

10 : 19:51 

25 


Heidi Allen? 

A. Yes, sir, I was. 

Q. Can you describe what your role was for the Court 
please? 

A. When I was first called, I was asked to come to the 
New Haven fire barn, the Sheriff's Department had set up a 
command center there, and that they wanted me to run one of 
the phone desks. 

Q. Would that have been on Easter Sunday of 
ninety-four? 

A. No. I did not come until after Easter Sunday. I 
think it was the -- I think it was Monday was the first day 
that I was there. They notified me I believe it was on 
Easter night. 

Q. Now, you said you went to the New Haven fire barn. 
Why did you go there rather than to the Sheriff's 
Department? 

A. I was -- my lieutenant at the time had called me and 
said to report there directly as -- and he had kind of 
informed me as what was going on and, you know, that that's 
where my presence was needed. 

Q. And who was your lieutenant at the time? 

A. At that time it was Lieutenant Dean Goodsell. 

Q. What was going on at the New Haven fire barn? 

A. I had been told that there had been a report of a 
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kidnapping at a local convenience store. 

Q. Were there other Sheriff's Department members there? 

A. Yes, there were. 

Q. And how long -- well, for lack of a better word, was 
a command center set up there? 

A. Yes, it was. 

Q. And how long did that go on? 

A. I believe close to two weeks. 

Q. And during those two weeks were -- was that the 
basically the nerve center or the command center for Heidi 
Allen investigation? 

A. Yes, it was. 

Q. Were people coming in and out of that place all the 
time? 

A. Yes. 

Q. What were they, kind of -- were civilians included 

in that? 

A. Yes, they were. 

Q. What were the civilians doing? 

A. The Allen family as I understood it had hired a 
professional from another state to coordinate searching the 
area of the county and there was a lot of volunteers that 
were with that organization. Because it was at the fire 
department, there was fire personnel there and then of 
course we had our people there. 
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Q. Were people bringing information and evidence to the 
fire barn? 

A. Yes. 

Q. What kind of stuff was being brought as far as 
evidence to the fire barn? 

A. Well, sometimes people would stop in and say I don't 
know if this means anything but I found something side of 
the road 'cause I believe that the department had put out, 
you know, to the public, you know, any information, you 
know, that you could help with and stuff like that, so 
people would pick up stuff and bring it in and say look it, 

I found this at such and such a location, didn't know if it 
meant anything but I thought I'd drop it off. 

Q. At some point in time did the Sheriff's Department 
move from the New Haven fire barn? 

A. Yes, they did. 

Q. Tell us about that. 

A. Later on in the investigation when we were at the 
fire department, the Sheriff Nellis at the time felt that 
things were just too chaotic there, and he sat down with us 
and he said look it, he said, you know, I want to get out 
of here, get back to our own department and stuff like that 
and set up where we have control of it. 

Q. When you say he sat down with us, who else did he 
sit down with if you remember? 
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A. Well, it was some of the investigators that were 
there, myself. Lieutenant Goodsell, and some of the other 
criminal investigators and some of the department personnel 
that were working the fire barn at that time. 

Q. And around that same time did your role in the 
investigation change? 

A. Yes, it did. 

Q. Tell us about how it changed. 

A. Well, Sheriff Nellis asked me, he said he felt that 
they were spinning their wheels and there was just too 
much, too much chaos and stuff like that, too many people 
in and out and -- and everything else, so he asked me to 
take charge of all of the records, all of the evidence, all 
of the documents, anything that we had pertaining to that 
case, sit down with it, go through it, review it, make 
certain that we had followed the leads, that we hadn't 
overlooked something and that we knew where everything was. 

Q. When you say all the paperwork, would that be 
everything involved in the Heidi Allen investigation? 

A. Yes. 

Q. And where did you set up to do that? 

A. Well, at the time that he suggested this to me, our 
department at that time is where the current Department of 
Motor Vehicles is in the City of Oswego, and we were -- 
that was really small quarters. In fact, where the 
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investigators' room was I think we had like three 
investigators sharing desks at a time, so with all the 
paperwork and stuff that they had, I knew that there was 
just no way that I could do it there. The new Public 
Safety Center had already been built, it had been sitting 
vacant for a year, and I asked the sheriff if there was a 
possibility that he couldn't pull some strings and get me 
into one of the rooms in our new facility to where I had 
the room to set this stuff up and where I, you know, I 
wouldn't be bothered, and then there wasn't going to be 
chaos all over the place. 

Q. And when you say the new Public Safety Center, that 
is where the Sheriff's Department is currently located? 

A. That's correct, yes. 

Q. And was that arranged? 

A. Yes, it was. 

Q. And what room did you set up in? 

A. The room was right off of dispatch. Apparently it 
was going to be or had scheduled to be a training room for 
the department when the department, you know, got in there. 

THE COURT: Mr. Moody, where are we going? 

Can we get there quickly? 

MR. MOODY: I'm just trying to establish his 
basis of knowledge about how he knows about all the 
paperwork and try to understand so the Court has a 
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10 : 24:37 1 

clear picture. 

10 : 24:38 2 

THE COURT: Okay. 

10 : 24:38 3 

Q. Can you describe the process about how you would 

10 : 24:41 4 

review the paperwork. You said that you were responsible 

10 : 24:43 5 

for all the paperwork. Could you describe that process? 

10 : 24:45 6 

A. Yeah. Any paperwork that was turned in or came in 

10 : 24:48 7 

to the department on lead sheets or statements or whatever 

10 : 24:51 8 

and stuff like that had to come to me directly, and at that 

10 : 24:55 9 

point in time I had department date stamp, and I would take 

10 : 24:59 10 

and I would stamp the document and stuff like that so it -- 

10 : 25:02 11 

and then, you know, file it or, you know, put it in a pile. 

10 : 25:07 12 

Sometimes it was -- there was so much to read I could -- I 

10 : 25:10 13 

would just date stamp it, put it in a pile and read it when 

10 : 25:13 14 

I got to it. 

10 : 25:15 15 

Q. Did you go about also organizing the paperwork so 

10 : 25:21 16 

that it could be referred to later? 

10 : 25:23 17 

A. Yes. 

10 : 25:23 18 

Q. Could you describe the process about how you did 

10 : 25:26 19 

that? 

10 : 25:26 20 

A. Well, I would separate it by, oh, maybe like I'd set 

10 : 25:30 21 

up a folder for suspicious vehicles, suspicious persons, 

10 : 25:36 22 

there was stuff for evidence, statements, if there was a 

10 : 25:39 23 

person, a person of interest and stuff like that I might 

10 : 25:43 24 

set up a certain file with their name on it. Anything that 

10 : 25:48 25 

I could separate it, if there was a sighting or possible 
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sighting I would set up a file for that. There was 
numerous headings that I come up with. 

Q. With regard to the paperwork itself, did you make 
any -- would you have taken any steps to identify what -- 
what files that particular piece of paperwork would go in? 

A. We had a master lead sheet which when a lead came in 
it would be numbered, it would be assigned a number, and it 
was a named reference to it, and then there was a little 
bit of a synopsis as to what it was, and I would take a 
look at that and then I would determine well, is this -- 
should this go into the suspicious vehicle file, should 
this go into the suspicious person file or a sightings 
file, and then I would make a notation on the master lead 
sheet, and that's so that if anybody come in and wanted to 
know well, where was such and such file, I could go down on 
that master, either by name or number, look it up and say 
okay, here's where I filed it, this is where to look for 
i t. 

Q. Could a particular lead or piece of paperwork go 
into more than one file? 

A. Yes. 

Q. Now, at some point in time -- well, actually you 
mentioned something called a master lead sheet? 

A. Yes. 

Q. Okay. Would that have been different, the master 
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10 : 27:20 1 

lead sheet have been different than the lead sheet that an 

10 : 27:23 2 

officer or somebody might fill out? 

10 : 27:24 3 

A. Yes. 

10 : 27:25 4 

Q. I want to show you what's been received as 

10 : 27:28 5 

Defendant's Exhibit 17 and ask you if you recognize that. 

10 : 27:31 6 

A. Yes. 

10 : 27:34 7 

Q. And what is that? 

10 : 27:35 8 

A. This would be one of the pages off of the master 

10 : 27:38 9 

lead sheet. 

10 : 27:39 10 

Q. Okay, and that -- and as you described it then. 

10 : 27:42 11 

there would be an actual physical lead sheet that would 

10 : 27:46 12 

correspond to that number, is that accurate? 

10 : 27:49 13 

A. Yes. 

10 : 27:49 14 

Q. Were you the only person working in handling all the 

10 : 27:55 15 

paperwork for this file through the Sheriff's Department? 

10 : 27:58 16 

A. No. When we came to the Sheriff's Department, 

10 : 28:01 17 

when -- when we came to the new building, I got the room 

10 : 28:05 18 

that I had requested. Sheriff Nellis asked me if I desired 

10 : 28:10 19 

some help 'cause he knew that the paperwork was already 

10 : 28:14 20 

staggering and I said yeah, I said I would -- I would like 

10 : 28:18 21 

some assistance, and he said well, he said is there anybody 

10 : 28:22 22 

that you would recommend or that you would like to work 

10 : 28:25 23 

with you, and I said that there was, and he asked who that 

10 : 28:28 24 

was, and I said that it was a deputy in the department by 

10 : 28:30 25 

the name of William Cromie. 


Jennifer Adydan 
Official Court Reporter 



Terry Whipple - Direct 


1481 


10 : 28:32 

i 

10 : 28:35 

2 

10 : 28:36 

3 

10 : 28:40 

4 

10 : 28:43 

5 

10 : 28:43 

6 

10 : 28:44 

7 

10 : 28:47 

8 

10 : 28:48 

9 

10 : 28:48 

10 

10 : 28:51 

11 

10 : 28:54 

12 

10 : 29:00 

13 

10 : 29:09 

14 

10 : 29:10 

15 

10 : 29:11 

16 

10 : 29:15 

17 

10 : 29:18 

18 

10 : 29:18 

19 

10 : 29:21 

20 

10 : 29:23 

21 

10 : 29:26 

22 

10 : 29:31 

23 

10 : 29:36 

24 

10 : 29:39 

25 


Q. Is Deputy Cromie still alive? 

A. No, sir, he's not. 

Q. Now at some point in time obviously you became aware 
that one or more suspects had been arrested in this matter, 
is that accurate? 

A. Yes. 

Q. Did your role as handling all the paperwork continue 
after the arrest was made? 

A. Yes. 

Q. Did it continue -- how long did it continue? 

A. Technically it continued right up until I retired. 

Q. After indictments against Richard and Gary Thibodeau 
were -- were obtained, did you assist Chief Assistant 
District Attorney Dodd in handling discovery matters? 

A. Yes. 

Q. Was there a procedure set up to your knowledge to 
insure that all the material was turned over? 

A. Yes. 

Q. Could you describe that for us please. 

A. Mr. Dodd -- when it came to that point of turning 
over materials, Mr. Dodd came down to me and said, you 
know, we've got to formulate how we're going to copy all of 
this stuff and get it to the attorneys, and we decided that 
at that point in time that it -- it would be kind of 
cumbersome for -- he said his staff was going to make the 
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copies, but it would be kind of cumbersome for them to run 
from the second story of the Public Safety Building all the 
way down to our department and back and forth and stuff 
like that, so we decided at that point in time that we 
would move my records that I was in control of to the Grand 
Jury room which was located right next door to the District 
Attorney's Office on the second floor of the building and 
so I moved my work up there so that they would have easier 
access to be able to make the copies. 

MS. BIANCO: Excuse me, Judge. Can we have a 
time frame? 

THE COURT: Yes. 

Q. Do you know approximately when that might have 
occurred? 

A. No, I'm sorry, I just -- 

Q. Would it have been after the indictments were 
obtained on Richard and Gary Thibodeau? 

A. I would assume but I -- as far as the time of year 
or anything I -- I just don't remember. 

Q. Now you mentioned that -- that the -- once the file 
was moved up, that his staff was going to make the copies. 
Did you understand that there was a procedure put in place 
that there would be some monitoring to make sure that his 
staff copied everything and distributed it? 

A. Yes. 
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Q. Can you describe what that procedure is? 

THE COURT: Can you stop for a second please? 
Can you ask that question again? I'm not sure I 
understand it. 

MR. MOODY: It was a horrible question. 

Q. After the file was moved up to the District 

Attorney's Office, you mentioned that his staff, meaning 
Chief Assistant DA Dodd's staff, was going to make the 
copies. Was there a procedure put in place so to insure 
that his staff copied all the paperwork in the file? 

A. Yes. 

MS. BIANCO: Objection to what he knows about 
his staff being instructed. Was he present, was he 
not? 

THE COURT: Yes, foundation. 

Q. Were you present on the discussions about how this 
procedure would take place? 

A. Mr. Dodd and I had a conversation in regards to the 
turning over the material, that he wanted to make sure that 
it all got turned over, and I said well, how do we do that, 
and he come up with a system of marking the documents when 
they were copied so that if we had to go back in because I 
was still constantly filing documents in these folders, and 
I said to him, I said how am I going to know whether or not 
this has been copied or whether it's going to be redundant 
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if I -- just going to keep flooding them with paperwork. 

10 : 31:57 2 

and he said no, he said each -- each page he says is going 

10 : 32:02 3 

to be highlighted with a colored marker in the corner so he 

10 : 32:07 4 

says you'll have a visible record, I'll have a visible 

10 : 32:10 5 

record, and that way he says we'll know whether or not that 

10 : 32:13 6 

had been turned over. 

10 : 32:14 7 

Q. Do you know what color that was -- that marker was? 

10 : 32:17 8 

A. It was green. 

10 : 32:18 9 

Q. Green? At some point in time did you have to 

10 : 32:24 10 

memorialize that this was the procedure that was used? 

10 : 32:29 11 

A. I'm not certain I understand the question. 

10 : 32:31 12 

Q. Well, let me get at it this way. I thought that was 

10 : 32:35 13 

marked. 

10 : 33:16 14 

(People's Exhibit MMM was marked for 

10 : 33:18 15 

identification). 

10 : 33:18 16 

Q. Showing you what's been marked as People's Exhibit 

10 : 33:21 17 

MMM, do you recognize that document? 

10 : 33:23 18 

A. Yes, I do. 

10 : 33:41 19 

Q. And what is this document? 

10 : 33:43 20 

A. It was a document regarding the procedure as to how 

10 : 33:48 21 

things were turned over and marked and we had to sign it to 

10 : 33:52 22 

verify that we were familiar with the procedure. 

10 : 33:54 23 

Q. When you say we had to sign it, does that include 

10 : 33:56 24 

you? 

10 : 33:56 25 

A. Yes. 
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Q. And do you recognize any of the other signatures on 
that document? 

A. Yeah, I do. 

Q. Who else's signatures do you recognize? 

A. Some of the secretaries from our department and I 
also recognize some of the secretaries that worked for the 
District Attorney's Office at that time and also Mr. Dodd's 
signature is on there. 

Q. Okay, and does that appear to be the original 
document? 

A. I would say so, yes. 

MR. MOODY: Showing Exhibit MMM to defense 
counsel, Judge, I would move to admit. 

MS. BIANCO: Judge, a brief voir dire? 

THE COURT: Sure. 

VOIR DIRE EXAMINATION 
BY MS. BIANCO: 

Q. Investigator Whipple, you didn't create this 
document did you? 

A. No, no, ma'am, I did not. 

Q. You just signed it 

A. That's correct. 

Q. And you stated some of the people who signed this 
were the secretaries? 

A. Yes. 
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Q. And they had the authority to -- to copy and give 
out information, is that what you're saying? 

A. No, they had the -- they were the people that made 
the copies for -- that were to be turned over. 

Q. I'm sorry, I didn't quite get that. 

A. They were the people who made the copies, and if 
they made the copies or were involved in making any copies 
of the case file, they had to sign that memo. 

MS. BIANCO: No objection. 

THE COURT: MMM is moved in. 

(People's Exhibit MMM was received in 
evidence). 

BY MR. MOODY: 

Q. During the time that copies were being made, were 
you present at any point in time while those copies were 
being made? 

MS. BIANCO: Objection to any point in time. 

Judge. 

THE COURT: Can you be a little more specific? 

MR. MOODY: Well, I'll withdraw that question, 
get at it this way I think. 

Q. Do you know how many copies were made when copies 
were being made? 

MS. BIANCO: Objection to when. Is this 
unlimited in time. 
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THE COURT: I'm not even sure of the question. 

I mean do you mean on a -- when copies were made and 
how many copies were made of a particular document 
or 

MR. MOODY: Okay, I see the problem. 

Q. As part of the procedure, do you know how many 
copies were being made? 

A. Three to four I believe. 

Q. Okay, and -- 

THE COURT: Hold on just a second. Can I ask 
a question? Three to four of each document that was 
requested? 

THE WITNESS: Yes. No, of each document that 
we had no matter what it was. 

THE COURT: Okay. 

THE WITNESS: Yes. 

Q. And with regard to the green marks, would those go 
on the copied documents or on the originals? 

A. On the original. 

Q. Now, at some point in time did you also assist Mr. 
Dodd in discovery process by having contact with any of the 
defense attorneys? 

A. Yes, sir. 

Q. Could you describe that for us? 

A. Mr. Dodd had called me and asked me to be present at 
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his office. 

MS. BIANCO: Objection. Hearsay, Your Honor. 

THE COURT: I'm going to allow it. 

MS. BIANCO: And also foundation as to some 
point in time. Can we have at least a reference when 
this point in time is happening. 

THE COURT: That’s fine. 

Q. In mid-December of ninety-four, in specific, did you 
have some contact with one or more of the defense attorneys 
with regard to discovery in this matter? 

A. I believe so, yes. 

Q. And who would that have been? 

A. I believe the first was Mr. Fahey. 

Q. Can you describe that contact you had with him? 

A. I was supposed to meet him and Mr. Dodd at the 
District Attorney's Office like at nine o'clock in the 
morning. I don't remember what day of the week it was, but 
I was there and Mr. Fahey was there, and we were both in 
the waiting room of the District Attorney's Office. Mr. 

Dodd was late so we just kind of hung out and waited. 

Q. Did you have a conversation with Attorney Fahey? 

A. Yes, we did. I mean nothing about the case, I mean 
it was just small talk, I mean it was wintertime and we 
were talking about the weather and winters and you know. 

Q. And at some point in time did Mr. Dodd show up? 
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A. Yes, sir, he did. 

Q. What happened after Mr. Dodd showed up? 

A. When he did we -- he came out, got both Mr. Fahey 
and myself and brought us into the District Attorney's 
Office and into the Grand Jury room, and at that time 
that's when the conversations took place. 

Q. And -- and what happened after this conversation? 

A. When we got into the -- into the Grand Jury room, 
Mr. Dodd informed Mr. Fahey that -- 

MS. BIANCO: Objection to what Mr. Dodd is 
saying, Your Honor. Hearsay. 

THE COURT: It's just -- I'm going to allow 
it. It doesn't -- what are you offering it for? 

MR. MOODY: Well, it goes to access to the 
file, Judge. 

THE COURT: I'll allow it. 

A. Mr. Dodd informed Mr. Fahey that I was going to be 
the liaison between the defense attorneys and the District 
Attorney's Office and the Sheriff's Department, and that i 
they had questions or needed other information out of the 
file or needed copies or any visual aids, reproductions or 
wanted to see or listen to tapes or see audio or video and 
stuff like that, that I -- I was the one that had to be 
contacted first and that I would make certain that it 
happened. 
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Q. And did -- after this conversation did -- what 
happened after -- after that Did you and Attorney Fahey 
stick around or what happened? 

A. I believe for a short period of time Mr. Fahey 
looked at some of the stuff. It was not for an extended 
period of time, no. 

Q. When you say "some of the stuff," some of the stuff 
from where? 

A. Well, we had our total case file up there so I had 
all my case file out on tables, and we had videos, we had 
tapes, stuff like that on which, you know, I told him if he 
wanted to listen to any of those he could. 

Q. And did he take that opportunity? 

A. Not at that time, no. 

Q. To your recollection, did Attorney Fahey receive 
anything at the end of that meeting? 

A. Not that I remember. 

Q. At some point in time did you have any further 
contact with Attorney Fahey with regard to him visiting the 
file? 

A. Yes. There was another time Mr. Fahey came to the 
office and -- to look at the file. 

Q. Okay, do you remember approximately when that was 

A. No, sir, I don't. 

Q. If I -- if I were to show you a memo that -- from 
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March of 1994, might that refresh your recollection? 

A. Possibly. 

Q. Showing you what's been marked as Exhibit KK, or 
KKK, excuse me, do you recognize that? 

THE COURT: You say March of ninety-four? 

MR. MOODY: Excuse me. March of ninety-five, 
I'm sorry. 

A. Yes, I do. 

Q. And what is that? 

A. That was a memo to me from Mr. Dodd dated March 
fourteenth of 1995. 

Q. Okay, and does this indicate -- does this refresh 
your recollection as to when approximately Attorney Fahey 
came up to visit and view matters in the file? 

A. Yes. 

Q. And when was that, would that have been? 

A. Again, that would have been March of ninety-five. 

Q. To your recollection did he come alone 

A. Not at that time. 

Q. Do you remember who he came with? 

A. At that time I don't know if -- if that was the time 
Ms. Bianco came with him or whether his investigators came 
with him, I believe their names were Culver, it was a 
husband and wife team. 

Q. Now, Fahey represented Gary Thibodeau, is that 
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Q. And do you know who represented Richard Thibodeau? 
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A. Attorney Bill Walsh. 
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Q. And with regard to Mr. Walsh, did he ever come up 
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to -- to view anything from the file? 
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remember at least twice that he came. 
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now that I've taken it out of the file if you could turn to 
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that. 
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A. Yes, I do. 
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Q. And what are those? 
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A. It's a handwritten note that I had taken on March 
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twenty-first of 1995 that I directed to Mr. Dodd as to who 
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was present at one of the meetings. 
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Q. And those are your notes? 
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A. Yes, it's in my handwriting, yes. 
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Q. And they would have been made contemporaneously 
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either right during the meeting or right after it? 
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A. Correct. 
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Q. And you said you gave those to whom? 
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A. I made it available to Mr. Dodd. 
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Q. Okay, all right, and is that the original? 
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MR. MOODY: Showing Exhibit KKK to defense 
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counsel, Judge, move to admit. 
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VOIR DIRE EXAMINATION 
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BY MS. BIANCO: 
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Q. On this March fifteenth date, excuse me, March 
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twenty-first, 1995, those were all the people who were 
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present at this meeting, is that right? 
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A. Yes. 
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Q. And nowhere on this list am I present, Randi Bianco? 

10 : 44:53 18 

A. Not at that time, no. 
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MS. BIANCO: No objection. 

20 

(People's Exhibit KKK was received in 

21 

evidence). 

10 : 44:58 22 

BY MR. MOODY: 

10 : 44:58 23 

Q. Showing you again Exhibit KKK, who was present to 
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review materials in that file? 
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A. On that particular date, it was attorneys Walsh, 
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attorneys Fahey, a Robert and a Laura Culver who were Mr. 
Fahey's private investigators and -- and myself. 

Q. And where would this meeting have taken place? 

A. This would have been in the Grand Jury room at the 

District Attorney's Office. 

Q. And was the entire file in the Grand Jury room at 
that point in time? 

A. Yes, it was. 

Q. Okay, and do your notes reflect whether or not any 
materials were either copied or given to either Mr. Walsh 
or Mr. Fahey at that point in time? 

A. There are notes as to copies of cassette tapes and 
stuff like that that I believe that we played for them. 

Q. So you played for them, is that -- 

A. Yes, yes. 

Q. Was it -- now there was also the -- you said the 
entire file was there. That would have included all the 
paperwork? 

A. All the -- yes. 

Q. Do you have a recollection one way or the other 
whether they looked through any of the paperwork in the 
file at that point in time? 

MS. BIANCO: Objection to the "they." 

THE COURT: Be more specific. 

Q. Attorney Fahey. 
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A. I would say yes to the best of my recollection. 
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THE COURT: Hold on. He can finish answering 
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barn there were a number of -- well, I shouldn't say a 
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number, there were things being brought in by civilians as 
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you described them, things they might find on the side of 
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the road and other things? 
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A. Correct. 
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Q. How much material was brought in to the New Haven 
fire barn if you remember? 

A. Well, there was quite a bit really, I mean almost 
seemed like it was clean up the roadside week, and the 
thing of it was lots of time, and I know they meant well, 
people would just stop by and say well, just give this to 
somebody and tell them it came so sometimes they would give 
it to a fireman or a civilian and not necessarily a police 
officer and they would bring it in to maybe some of our 
people or just bring it in and lay it down and say well, so 
and so came by and said that they found this on such and 
such a road. 

Q. At some point in time in late April or early May of 
ninety-five was an attempt, or excuse me, I shouldn't say 
an attempt, was there -- was somebody assigned to try and 
catalog that evidence if you remember? 

A. If -- if the stuff had come in, our procedure was if 
if it came in and it came to a police officer, he -- he was 
supposed to log it as evidence and which means he had to 
secure it, and we have various ways of securing it, paper 
bags, plastic bags, boxes, canisters, whatever, we had a 
variety of products and stuff like that, he was supposed to 
log it as he would evidence in any type of criminal case 
and mark it, you know, with a -- with the case number and 
stuff like that, sign it and so that we would process 
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through the evidence of our department. Some of that was 
done, a lot of it was not, especially in the early, 
especially the first day in the early hours of the 
investigation when things were so chaotic, and as I say, a 
lot of stuff that was brought in found on the roadside was 
just thrown in boxes and, you know, put -- stored 
underneath a table or whatever until such a time as we 
moved out of there. 

Q. Okay, but after you moved out of there where was 
that material brought? 

A. It was then brought into the Sheriff's Department. 
At that time the old Sheriff's Department as I refer to it 
where the current -- the motor vehicle department is, the 
evidence portion of a lot of the physical evidence was 
brought into there and was logged in and stored in the 
evidence room of that particular building, and then 
subsequently in 1995, when we moved into the new Public 
Safety Center, then all of that evidence was brought over 
and put into the new evidence room in the new Public Safety 
Center. 

Q. And are you familiar with investigator -- well, he 
was an investigator then, Nicholas Kleist? 

A. Yes. 

Q. And at some point in time did Investigator Kleist 
become involved with the evidence in the Heidi Allen 
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matter? 

A. Yes. 

Q. What was his role? 

A. The plan was before the Heidi Allen incident 
happened, we were sort of gearing up to moving into the new 
Public Safety Center, and it was going to be a lot of major 
changes in our department. A lot of it was we were going 
to become computerized, we were going to be -- going to be 
a lot bigger, a lot more efficient and everything else, and 
Investigator Kleist had an interest in forensics and wanted 
to get into, you know, the evidence part of it also and so 
he was -- I can't say he was assigned to me, but it was 
discussed that, you know, he would help me with stuff like 
that, so I showed him the ropes as to how things were 
logged and how to log evidence and how we stored it and the 
procedures that went along with it. 

Q. I want to show you what's been marked as People's 
Exhibit JJJ. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Okay. 

Q. Have you seen that document before? 

A. The top letter from Mr. Dodd, I don't remember 
seeing that. 

Q. Okay, how about the documents that are paper clipped 
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with it? 

A. Later on I did, yes. 

Q. Okay, I want to show you now what appears to be 
Exhibit 11-A. Have you seen -- if you could compare those 
two documents, do they appear to be the same? 

THE COURT: That People's or defense? 

MR. MOODY: Defendants 11-A. 

(Whereupon, there was a pause in the 

proceeding.) 

MS. BIANCO: Your Honor, the documents speak 
for themselves whether or not they're the same. I 
don't know why we're having the witness look at them. 
They're already admitted. 

THE COURT: Mr. Moody? 

MR. MOODY: Judge, I just -- 

THE COURT: 11-A is already admitted. 

MR. MOODY: That's what I was trying to get at 
is 11-A is already admitted. 

THE COURT: They seem to be the same. 

MR. MOODY: Okay, showing JJJ to defense 
counsel, Judge, I would move to admit. 

MS. BIANCO: We'd object to this. He wasn’t 
the author of the document. He states he didn't see 
the cover letter, he doesn't know when it was sent. If 
anyone should be seeking to introduce this document, it 
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would be the witness Dodd, not this witness. 

THE COURT: Lay any foundation regarding 
business record? 

MR. MOODY: Well, I could, Judge, but Dodd 
will be here, I can work around that. 

THE COURT: Okay, sustained. 

Q. Showing you Defendant's Exhibit 11A, if you can take 
a look at that. The first -- the second page on that, what 
is that? What is that? 

A. It's a report from Investigator Kleist. 

Q. Okay, and does it contain any stamps on it? 

A. Yes, it does. 

Q. Whose stamps are on it? 

A. The District Attorney's Office. 

Q. And what's the date on that stamp? 

A. May sixteenth, 1995. 

Q. Now I want to show you what's been marked as 
People's Exhibit LLL. Do you -- do you recognize -- I know 
it's wrapped up, but do you recognize that, the front page 
of that document? 

A. Yes. 

Q. And what is the first page of that document? 

A. It's a page from the evidence log of -- from the 

Sheriff's Department. 

Q. Okay, and does it contain any handwriting on it? 
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A. The evidence tag does, yes. 

Q. Not the evidence tag itself, the document, the first 
page of the document that's inside it. 

A. Yes. 

Q. Whose handwriting is on that? 

A. Up in the right-hand corner it's mine. 

Q. Okay, I'm going to open Exhibit 11, or excuse me, 

LLL up and ask you to look at the remaining pieces of 
documentation in that and ask you if you recognize those. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Yes, I do. 

Q. And what are those? 

A. The second page is a copy of the information from 
Investigator Kleist and the last page is a copy of the 
evidence tag from that piece of evidence. 

Q. Okay, and do the second and third pages have any 
handwriting on it that you recognize? 

A. Yes. 

Q. Whose handwriting is on it that you recognize? 

A. Both pages has my handwriting on it. 

Q. And where is that located? 

A. On the first page it’s -- 

Q. The first page or the second page? 

A. The second page of the document, it's about halfway 
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Terry Whipple - Direct 

down the document, and on the last page it's in the upper 
right-hand corner. 

MR. MOODY: Showing Exhibit LLL to defense 
counsel, Judge, I'd move to admit. 

MS. BIANCO: Your Honor, I believe this is 
already in evidence. 

MS. PEEBLES: We have 11-A. 

MS. BIANCO: If he wants to admit it again, 
that's fine. 

THE COURT: Mr. Moody, is it already in? 

MR. MOODY: It is. Judge, except there is a 
difference between the one they have and the one we 
have which is what I intend to ask him about. 

Q. Showing you Exhibit 11, or excuse me, LLL, you said 
that that document, you recognize that document as having 
handwriting on it? 

A. Yes. 

Q. And does it also on the first page have any other 
markings? 

A. Yes, it has the --a date stamped on the bottom of 
i t. 

Q. Okay, how about any markings up in the top 
right-hand corner? 

A. Yes. 

Q. And what marking is in the top right-hand corner? 
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A. It's my handwriting, and also the green mark of the 
procedure for turning it over, making a copy of it. 

Q. Okay. Now, turning to the -- you said the first 
page of that document has a date stamp on it. 

A. Yep. 

Q. What date stamp is on it? 

A. May twenty-third of 1995. 

Q. Okay, and now turning to the second page, is -- you 
said there was some handwriting on that. Is there also a 
date stamp on the second page of that? 

A. There's my handwriting on it and there are two date 
stamps on it. 

Q. And what are the two date stamps? 

A. The first date stamp is May sixteenth of 1995 and 
that is a stamp from the District Attorney's Office, and 
the second one is the May twenty-thi rd, 1995 Oswego County 
Sheriff's Department. 

Q. Do you have an explanation about why it appears that 
the District Attorney's Office stamp is on May sixteenth 
and your stamp is approximately six or seven days later? 

A. Yes, I do. At this point in time Mr. Dodd had -- 
had asked them to try to find some -- some documentation. 

MS. BIANCO: Objection to Mr. Dodd’s -- 
THE COURT: Hold on a second. 

MS. BIANCO: -- facts here, hearsay. 


Jennifer Adydan 
Official Court Reporter 



Terry Whipple - Direct 


1504 


10 : 59:42 

i 

10 : 59:47 

2 

10 : 59:48 

3 

10 : 59:50 

4 

10 : 59:53 

5 

10 : 59:54 

6 

10 : 59:57 

7 

10 : 59:57 

8 

11 : 00:00 

9 

11 : 00:02 

10 

11 : 00:04 

11 

11 : 00:05 

12 

11 : 00:06 

13 

11 : 00:08 

14 

11 : 00:12 

15 

11 : 00:12 

16 

11 : 00:13 

17 

11 : 00:16 

18 

11 : 00:17 

19 

11 : 00:20 

20 

11 : 00:20 

21 

11 : 00:21 

22 

11 : 00:25 

23 

11 : 00:30 

24 

11 : 00:34 

25 


THE COURT: I don't know who "they" are first. 
Let's find out who "they" are. 

THE WITNESS: Investigator Yerdon and 
Investigator Kleist had been detailed to try to find 
some documentation. 

THE COURT: Hold on. How do we get by 

hearsay? 

MR. MOODY: Well, Judge, I'm only offering it 
not so much for the truth of the matter they were 
assigned to it, simply to explain why there are two 
date stamps on it. 

THE COURT: I'll allow it. 

MR. MOODY: And DA Dodd and Investigator 
Yerdon, actually Investigator Kleist, will all be here 
at some point in time. 

THE COURT: I’ll allow it. 

MS. BIANCO: It is offering for the truth of 
the matter asserted, Judge. 

THE COURT: I disagree. I'm going to allow 
i t. 

Q. You can finish your answer. 

A. These two investigators were detailed to find this 
documentation. Apparently they did and -- and showed 
Assistant DA Donald Dodd immediately when they -- when -- 
and he got it, and I'm assuming that they stamped it at 
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that point in time. 

MS. BIANCO: Objection to his assumptions. 

THE COURT: Sustained. 

THE WITNESS: The District Attorney’s Office 
stamped -- 

MS. BIANCO: Objection. There's no question 
being asked, Judge. 

THE COURT: You have to wait for a question. 

Q. There's a District Attorney's Office stamp on there? 

A. Yes, sir, there is. 

Q. And then how was it that you would have stamped it? 
Would you have stamped that seven days later? 

A. Yes. 

Q. How was it that you ended up getting it seven days 
later? 

A. That's when it was turned over to me. 

Q. And then you would have put in the handwriting on 

there, is that accurate, at that same point in time? 

A. Yes, sir. 

Q. I'm showing you Exhibit 11-A, and comparing the 
second page of Exhibit 11-A and the second page of Exhibit 
LLL, are they the same document with the exception of the 
handwriting and the second stamp? 

A. Correct. There's only one stamp on this one. 

Q. On which one, 11-A? 
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A. Yes. On the second page there is just a District 
Attorney's Office stamp and my handwriting is not on there. 

Q. And that's exhibit which one? 

A. 11-A. 

Q. Now you mentioned that the -- that the third page of 
Exhibit LLL, what is that again? 

A. That's an evidence tag that we place on either our 
bags or our containers after they're sealed. 

Q. Now showing you People's Exhibit B, do you recognize 
that? 

A. Yes. 

Q. And what is that? 

A. That is the original evidence tag. 

Q. That is -- when you say the original evidence tag -- 

A. That is shown on these copies. 

Q. On Exhibit 11 or LLL? 

A. I believe this one. 

Q. It's on the bag, that's why? 

A. Yes, it's LLL. 

Q. Now in the process of reviewing all of the documents 
with regard to the Heidi Allen case, did you become 
familiar with various people who may have been somehow a 
part of the investigation? 

A. Yes. 

Q. To your recollection, did the name James Steen ever 
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come up? 

A. No, sir, it did not. 

Q. Do you recognize the name Roger Breckenridge? 

A. Yes, I do. 

Q. What was his involvement or what is your 
recollection of whatever involvement he might have had in 
the Heidi Allen investigation? 

A. I saw his name on some witness lists when the trials 
came up, and I believe that he had also been a neighbor or 
friend of Mr. Thibodeau. 

Q. And do you recognize the name Michael Bohrer? 

A. Yes, I do. 

Q. And what was your recollection about Michael Bohrer 
with regard to the Heidi Allen case? 

A. During the course of the investigation, we had had a 
couple of different times when Mr. Bohrer contacted us with 
information regarding the case and somebody would go out 
and interview him. 

Q. Now, are you familiar with something called a punch 
card system? 

A. Yes, sir. 

Q. And what is the punch card system? 

A. At the time in the Sheriff's Department in the 
dispatch, if a call came in, the dispatcher would take the 
punch card which was a two- or three-page card, put it into 
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a time stamp, and it would stamp the date and time that an 
officer, that he -- first that he received the call and 
then the time that an officer was dispatched to the call 
and I believe the time that the officer arrived at the 
call, and then the final stamp I think was when the officer 
left the call, completed the call. 

Q. Now you said that that would have been in existence 
in ninety-four? 

A. Yes. 

Q. How long had it been in existence prior to 1994? 

A. I'm not certain, but for quite a few years. 

Q. Would it -- would it have been in existence in the 
end of 1991 or early 1992? 

A. I believe so. 

Q. Now, as part of your review of the documents in this 
case and the -- and the evidence in this case, did you 
become familiar with efforts that were made to look for 
Heidi Allen and search in the county? 

A. Yes. 

Q. Could you describe those for me? 

A. The -- as I had mentioned earlier, the Allen family 
had hired outside firm to conduct the search of the county 
of the areas around the store and the outlying areas. 

There was also a point in time when we were still at the 
fire barn when we -- somebody had contacted the governor of 
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New York State and the National Guard was brought in also 
and they were involved in it, and then there were like 
search and rescue groups and volunteer groups that were 
familiar with search teams and stuff like that were also 
part of it. 

Q. And it's -- at any point in time did you become 
aware of whether they had documented or -- or shown where 
they had searched, those various groups? 

A. Well, I know that they had a map at one time that I 
saw in -- it was in the fire barn, and it was -- actually 
it was one of -- the county used to have large color coded 
maps, township maps of Oswego County, and they had one of 
these on a -- I don't remember if it was on an easel or if 
they had it taped to the wall, but when they would complete 
a township or an area for search and stuff like that, they 
would either put striation marks through it or cover it 
over with a -- some type of color or paper, something like 
that, so that you could visually look at it and say no, we 
don't have to worry about that because that's taken care 
of. 

Q. And what was your understanding of how much the 
county was -- how much of the County of Oswego was searched 
looking for Heidi Allen? 

A. From what I remember, I mean it was pretty much the 
whole county. 
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MS. BIANCO: Objection to what he remembers. 
Either he remembers specific parts or not. Pretty much 
the whole county doesn't cut it. 

THE COURT: Overruled. It's his memory. Go 
ahead. You can answer it. 

A. From my memory of looking at the map, I would have 
to say that I believe that the majority of the county had 
been searched. 

Q. Would that have included the townships of Parish? 

A. Yes. 

Q. And Mexico? 

A. Yes. 

MR. MOODY: I have no further questions. 

Judge. 

THE COURT: Ms. Bianco, can I just have a 
second please. 

(Whereupon, there was a pause in the 
proceeding.) 

THE COURT: Ms. Bianco, whenever you're ready. 
Mr. Moody, do you want to give Ms. Bianco the mike? 

MR. MOODY: Sure. 

CROSS-EXAMINATION 
BY MS. BIANCO: 

Q. Investigator Whipple, you were the lead investigator 
in charge of evidence and documents in the Heidi Allen 
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case, is that correct? 

A. Of the documentation, yes. 

Q. Okay, and this was one of the biggest cases of your 
career, is that fair to say? 

A. One of them, yes. 

Q. You were in charge of organizing the leads, correct? 

A. Organizing the paperwork. 

Q. Well, the paperwork was put into leads wasn't it? 

A. Yes. 

Q. And you were in charge of organizing those leads, is 
that right? 

A. Once they come in, yes. 

Q. And you developed a system to organize the leads, is 
that correct? 

A. That's correct. 

Q. And in terms of the paperwork, everything went to 
you first, is that right? 

A. It was supposed to, yes. 

Q. It was supposed to. Was that your directive that it 

was supposed to go to you? 

A. Yes. 

Q. So are you saying that it was supposed to? 

Oftentimes things didn't go to you? 

A. Well, when I wasn't there, any paperwork that came 
in had to go to the front desk, to the dispatch desk where 
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there was a box there that it would be put into, and when I 
came back in, that would be the first place I would go, 
pick it up at that point in time. 

Q. Okay, so the paperwork if it wasn't to you it was 
directed to your box which went to you, correct? 

A. Correct, yes. 

Q. It wasn't given to various other investigators if 
you weren't there, is that right? 

A. No, no. 

Q. And when you assigned lead numbers, you assigned 
them chronologically, is that right? 

A. Yes. 

Q. Is it fair to say that a lead would consist of any 
information that would typically require somebody to look 
at it or follow up, correct? 

A. I would say that would be fair, yeah. 

Q. And the leads came from a variety of sources, is 
that right? 

A. Urn hum. 

Q. They came from anonymous phone calls? 

A. Yes. 

Q. Letters? 

A. Yes. 

Q. Sightings? Yes? 

A. Yes. 
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Q. It was supposed to. Do you have some doubts that 
that was done? 

A. No. 

Q. You would agree that finding out as much as possible 
about Heidi Allen's background would be imperative to 
trying and determine who may harm her, is that fair? 

A. It's fair. 

Q. Okay, and you want to establish possible reasons 
that someone might want to abduct Heidi Allen, correct? 

A. Correct. 

Q. And these leads were voluminous, is that right? 

A. Yes. 

Q. I believe you testified on direct that the 
information you received, the paperwork was staggering, is 
that right? 

A. That's correct. 

Q. And you were falling behind in some of the 
paperwork? 

A. In the beginning, yes. 

Q. And you were constantly trying to file documents, is 
that right? 

A. We would -- on a daily basis we were filing 
documents, yes. 

Q. And sometimes some of those documents got away from 
you, is that right? 
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MR. MOODY: Objection, Judge. 

Characterization "away from you." 

THE COURT: Yeah. Can we -- I'm confused. 

Are you saying that he developed all the leads or he 
just simply filed the leads? 

MS. BIANCO: He's filed them. 

THE COURT: Just make sure you’re clear 
because your questions sound like he's the investigator 
who is following up all these leads and he's giving the 
officers leads and that's not what you're implying with 
your questions. 

MS. BIANCO: Absolutely not. Judge. 

THE COURT: Your understanding is this 
investigator simply took the leads and then filed them 
when they came to him. 

MS. BIANCO: Right. He's the central 
repository, is that correct? 

THE WITNESS: Correct. 

THE COURT: That's what I was getting to. 

Thank you. 

Q. And this staggering amount of documents that were 
coming to the New Haven fire department, when you say 
staggering, do you mean multiple boxes of documents? 

A. I wouldn't say multiple boxes, no. 

Q. Well, what does staggering mean to you? 
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A. Well, I mean, you know, two to three-hundred 
reports, 

Q. A day? 

A. Lead sheets. I don't know if it was a day, but the 
thing of it was is before we -- we got -- I was assigned to 
this, after about a two-week period, all of this stuff was 
just brought out to New Haven and was kept there and just 
sat there. 

Q. And you're saying sometimes people would drop things 
off with some of the volunteer firemen? 

A. Correct. 

Q. And sometimes people would drop things off to 
anybody who was sitting at the table, is that right? 

A. Correct. 

Q. And you weren't able to keep track of all this, is 
that correct? 

A. Correct. 

Q. When you began numbering the leads, you did this so 
there would be some kind of order to that, is that right? 

A. That was already started before I became involved in 

this case. 

Q. But you continued that? 

A. I continued what had already been started, yes. 

Q. And some of these leads pertained to potential 
suspects, is that right? 
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A. Yes. 

Q. And also to possible motives that someone might want 
to harm Ms. Allen, correct? 

A. Probably, yes. 

Q. And a lead may also concern the whereabouts of her 
body or remains, correct? 

A. Could be, yes. 

Q. You would agree that no lead was too big or too 
small in a case of this magnitude. 

A. Right. 

Q. Would you agree with that? Yes? 

A. Yes. 

Q. Now, you were the one who assigned investigators to 
the leads that would come in, is that right? 

A. No. 

Q. You didn't assign them? 

A. No. 

Q. Who assigned them? 

A. Well, that usually went to our rank structure. We 
had a meeting of all of the investigators every day, and we 
had a lieutenant in charge of the Criminal Investigation 
Division, and we would sit down and we would discuss leads 
that had come in, what we thought was important, and if 
there was something that they felt needed to be followed up 
on or if there were people that needed to be interviewed, a 
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decision was made as to which investigator was going to go 
out and interview them. 

Q. So this was made as a group as to what leads were 
important? 

A. I would say it was a group decision. Everybody had 
an input on it. 

Q. And was Chief Assistant District Attorney Donald 
Dodd at these meetings as well? 

A. No. 

Q. Never? 

A. I won't say never. I mean he might have been once 
or twice at a meeting or come down to see us or whatever 
but we may have been meeting at the time. 

Q. Was he made aware of the leads that were coming in? 

MR. MOODY: Can we have a time frame? 

THE COURT: Time frame. Are you talking about 
New Haven? 

Q. The initial time frame, let’s start with April of 
1994, was Mr. Dodd being made aware of the leads that were 
coming in? 

A. I have no idea. 

Q. How about in May of ninety-four? 

A. There's a possibility we -- 'cause we were in the -- 
I think we were in the building at that time. 

Q. In the -- in what building? 
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A. In the new building at that time. I think we'd been 
set up in the new training room. 

Q. But you're not certain who was updating Mr. Dodd 
with the leads, is that right? 

A. No because he wasn't the district attorney at that 
time. 

Q. Okay, and he wasn't in charge of handling the case? 

A. It was him and Mr. Gross that spent most of the time 
with us. 

Q. Well, who was updating the prosecutors as to what's 
going on, do you know? 

A. Anybody that they wanted to talk to, I mean 
basically they would come down talk to me, or if we had a 
meeting, if Lieutenant Goodsell was there, they could talk 
to him. 

Q. But nobody from your department was reaching out to 
them and saying hey, we've got this lead, we want you to 
know about it, is that your testimony? 

MR. MOODY: Again, can we have a time frame? 

We still in May of ninety-four? 

MS. BIANCO: April of ninety-four. 

A. There may have been some that they thought was 
worthwhile. 

Q. But you don't know? 

A. I'm not positive, no. 
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Q. Do you know during the course of this investigation 
from April of ninety-four let's say to December of 
ninety-four, were you contacting the prosecutor about any 
new leads that were coming in to tell them what was going 
on? 

A. I would keep him informed of what I, you know, if 
there was something I thought was major, yes, 

Q. Only if you thought it was major, is that right? 

A. Or the group, if we thought that it was worth, you 
know, something that we had question about or, you know, if 
we had an opinion on. 

Q. Now you date stamped the documents as the leads came 
in, is that right? 

A. Yes. 

Q. And you date stamped them before you even read the 
document, is that right? 

A. Yes. 

THE COURT: That's a mischaracterization. He 
said sometimes. He didn't say every time. 

Q. Sometimes you would date stamp the documents before 
you read them? 

A. Yes. 

Q. But every time they were going to be date stamped, 
is that right? 

A. Every one was date stamped, yes. 
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Q. And all the original documents until it was moved to 
the District Attorney's Office were kept at the Sheriff's 
Department, is that right? 

A. That's right. 

Q. And these leads were followed up before and after 
the trial, is that correct? 

A. Correct. 

Q. Now, I want to talk about the command center that 
was established initially. The command center that was 
established, who was running the command center? 

A. Well, I wasn't there on the first day so I would 
have -- I would assume it would be Lieutenant Goodsell 
because he was in charge of the Criminal Investigation 
Division. 

Q. So you don't know personally what documents came in 
on the first day that the command center opened, is that 
fair? 

A. Not on the first day because I wasn't there. 

Q. And when you took charge of the file, you wanted to 
make sure that that file was kept in order, correct? 

A. Well, Sheriff Nellis wanted me to make certain that 
we had everything, that it was in order, and if we needed 
to find something, we could find it. 

Q. Because you didn't want to miss a potential lead, is 
that right? 
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A. Correct. 

Q. I want to ask you some questions about Heidi Allen's 
informant documents that were created by Deputy VanPatten, 
the ones you looked at. Exhibit 11-A. Do you remember 
looking at that on direct examination? 

A. Yes, I do. 

Q. And VanPatten is the one who created those informant 
documents, is that right? 

A. I believe so, yes. 

Q. Okay, and in those documents Heidi Allen had an 
index card with her name, pedigree information and 
photograph, is that right? 

A. Yes. 

Q. And she was assigned a code name, is that correct? 

A. I believe so. 

Q. And you were made aware that this information was 
maintained by VanPatten, is that right? 

A. In the beginning I wasn't aware of these files. 

Q. Can you tell me what lead number the Heidi Allen 
confidential informant file was? Did it have a lead? 

A. I do not know. 

Q. Okay, so you don't know if you put a lead number on 
that particular document or not? 

A. The first time I saw it was -- it came in as 
evidence, they had -- again, Investigator Kleist and 
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Investigator Yerdon had found the documents. 

Q. I'm sorry, I didn't hear the last part of that. 

A. I said Investigator Kleist and Investigator Yerdon 
had located the documents. Apparently there had been some 
questions as to where they were. I never even knew about 
these documents, and then apparently they found them, took 
them to the District Attorney's Office, showed him, they 
date stamped them, he then logged it as evidence, brought 
it down to me, I date stamped it, and then it was 
categorized and put in different lead sheet files. 

Q. Okay, well, when did this happen? 

A. Whatever date that I stamped it. It has the 
Sheriff's Department stamp on it. 

Q. So if the date stamp says May twenty-third, that's 
1995, that is when you would have received it for the first 
time, correct? 

A. Yes. 

Q. And you were the central repository of the records, 
correct? 

A. Supposedly, yes. 

Q. And you never saw this Cl file until May of 1995, i 
that right? 

A. Correct. 

Q. And you didn't assign it a lead number in your 
leads, is that right? 
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A. Not that I remember. 

Q. Okay, were you aware that the date that Heidi Allen 
was abducted that there was an informant file brought to 
the command center? Were you aware of that? 

A. No. 

Q. I want to talk to you about when the command center 
moved to the Sheriff's Department. You said it was about 
two weeks from the time Heidi Allen was abducted in April, 
Easter Sunday, to the time it was moved to the Sheriff's 
Department, correct? 

A. I think it was within a two-week period, yes. 

Q. Okay, and all of the originals meanwhile were kept 
at that command center? 

A. Yes. 

Q. Okay, and can you describe the structure of the 
command center please? 

A. Well, it was a large room in the fire hall itself. 
They had a bunch of folding tables set up and they brought 
in some phone banks in places where, you know, police 
officers could sit, we could answer phones, take leads, 
take information, stuff like that, and there were as I 
remember other tables and stuff they had set up around it 
so that you could put office supplies on. 

Q. And on your direct examination you initially 
described the command center as chaos, is that right? 
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A. Yes. 

Q. So there was no security at this command center with 
the documents, correct? 

A. No. I would say no. 

Q. No security. 

A. Well, other than the police officers that were 
there. 

Q. Well, volunteer firemen, correct, they're in -- in 
the - - 

A. They were in there, yes. 

Q. Civilians bringing things in, yes? 

A. Correct. 

Q. Nothing was kept under lock and key, correct? 

A. Not there, no. 

Q. I want to talk to you about the security of the room 
that you established at the Oswego County Sheriff's 
Department. Did you refer to this room as the situation 
room? 

A. Correct. 

Q. Okay, and that area was restricted to authorized 
personnel only, correct? 

A. Yes. 

Q. And you wanted to maintain the integrity of the 
investigative files, correct? 

A. Right. 
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Q. You didn't want people taking documents or evidence 
from those files in the situation room, correct? 

A. Correct. 

Q. Now, despite your best efforts, while the evidence 
or the leads were in the security in the situation room, 
there was a breach of security wasn't there? 

MR. MOODY: I'm going to object. Judge. 

A. Not that I'm aware of. 

THE COURT: He answered not that he's aware 
of. 

Q. Well, would something refresh your recollection like 
your internal memo? 

A. Maybe. 

THE COURT: What's your objection? 

MR. MOODY: Well, Judge, I'm not sure the 
relevance of this to -- to -- the issue is the security 
of the -- 

THE COURT: Where are you going with this, Ms. 
Bianco? I was about to ask the same question. 

MS. BIANCO: Your Honor, things were taken 
from this room and I -- it's our position that the 
defense never got certain materials because certain 
things may have been taken, may have been missing, but 
there's definitely some critical evidence that was 
taken from that situation room and he documented it in 
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THE COURT: I'll allow the internal report. 
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that's fine. Don't go too far though into a conspiracy 
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theory though. 
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156, do you recognize that document, sir? 
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A. Yes, I recognize it. 
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Q. You wrote that didn't you? 
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A. Yes, I did. 
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Q. And that's an internal memo, correct? 

11 : 27:41 13 
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Q. And it documents the breach that occurred in the 
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situation room in August of 1994, is that correct? 
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THE COURT: You're dragging the mike, Ms. 
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Bianco. 
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MS. BIANCO: Oh, okay. 
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doesn't she? Ask the question again, Ms. Bianco. 
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compromised wasn't it? 
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A. I believe, yes. 

11 : 28:13 24 

Q. Okay, and you discovered that someone had removed 
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the master file on Kristine Duell, is that right? 
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A. Correct. 

Q. And her file, when you found the file in the 
situation room, was lying on top of the files that was in 
an open position, correct? 

A. Correct. 

Q. And you had no idea who went through Kristine 
Duell's file, correct? 

A. No. 

Q. And you don't know what was taken out of that file, 
correct 

A. I don't know if anything was. 

Q. And that's why you wrote this internal memo about 
the security breach, correct? 

A. Correct. 

Q. And at that point you stated under no circumstances 
should any of the original files, pictures or paperwork 
leave the situation room unless it was cleared with you. 

A. Correct. 

Q. Isn't that right? I want to talk to you about 
Kristine Duell and her role in the Heidi Allen 
investigation. She was the owner of the D & W wasn't she? 

A. I believe so. 

Q. And Heidi Allen had worked at the D & W for a coupl 
years before her abduction, up until the time of her 
abduction, correct? 
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11 : 29:27 1 

A. I'm not aware. 

11 : 29:29 2 

Q. You don't know how long she worked there? 

11 : 29:31 3 

A. No. 

11 : 29:31 4 

Q. You weren't involved in -- in that aspect of the 

11 : 29:34 5 

case? 

11 : 29:35 6 

MR. MOODY: Objection, Judge. He said he 

11 : 29:36 7 

didn't know. 

11 : 29:37 8 

THE COURT: Sustained. 

11 : 29:37 9 

Q. Do you know whether her schedule was posted that she 

11 : 29:42 10 

was working Easter morning in 1994? 

11 : 29:44 11 

A. No, I don't. 

11 : 29:45 12 

MR. MOODY: I'm going to object, Judge. We're 

11 : 29:46 13 

kind of far afield from -- 

11 : 29:48 14 

THE COURT: The direct? Yes. We are far 

11 : 29:49 15 

afield from the direct. 

11 : 29:53 16 

Q. Well, are you aware that Heidi Allen's confidential 

11 : 29:59 17 

informant documents were dropped in the parking lot of the 

11 : 30:03 18 

D & W store? Are you aware of that? 

11 : 30:06 19 

A. Later on I was, yes. 

11 : 30:08 20 

Q. And you knew that Kristine Duell had found those 

11 : 30:12 21 

documents, correct? 

11 : 30:13 22 

A. I didn't know who found them. 

11 : 30:15 23 

Q. Oh, you weren't sure? 

11 : 30:16 24 

A. No, I wasn't sure. 

11 : 30:17 25 

Q. Well, that punch card that you talked about, that 
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11 : 30:20 1 

punch card system, you didn't see that punch card that came 

11 : 30:24 2 

in about found property at the D & W? 

11 : 30:28 3 

A. I might have seen the punch card but I don't 

11 : 30:31 4 

remember the name on it. 

11 : 30:32 5 

MR. MOODY: The original's in evidence. 

11 : 30:48 6 

THE COURT: Defense 144? 

11 : 30:50 7 

MR. MOODY: I think so. Something like that. 

11 : 30:52 8 

MR. OAKES: 144. 

11 : 31:29 9 

THE COURT: Ms. Bianco, do you have a copy of 

11 : 31:32 10 

it? 

11 : 31:32 11 

MS. BIANCO: I do. 

11 : 31:36 12 

Q. Showing you a copy of Exhibit 144 that's already 

11 : 31:41 13 

been received into evidence, do you recognize that? 

11 : 31:48 14 

A. I recognize it as a punch card, yes. 

11 : 31:50 15 

Q. Okay, what lead was that assigned? 

11 : 31:57 16 

THE COURT: If you know. He's already -- we 

11 : 32:00 17 

haven't established he was assigning lead numbers. 

11 : 32:03 18 

He's the person who received the leads. 

11 : 32:06 19 

MS. BIANCO: Well, I'll ask that question. 

11 : 32:07 20 

THE COURT: Okay, please. 

11 : 32:08 21 

Q. Were you the one -- when documents were coming to 

11 : 32:11 22 

you first, were you the one who was giving them lead 

11 : 32:14 23 

numbers? 

11 : 32:14 24 

A. Not at first, no. 

11 : 32:15 25 

Q. Not at first, but how about after the two weeks at 
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11 : 32:18 1 

the New Haven command center were you giving the lead 

11 : 32:21 2 

numbers? 

11 : 32:21 3 

A. Yes. 

11 : 32:22 4 

Q. Could you tell me if you gave that punch card a lead 

11 : 32:25 5 

number? 

11 : 32:28 6 

A. On the face of the punch card, no, because it's the 

11 : 32:32 7 

wrong year. 

11 : 32:34 8 

Q. And you said you were aware that Kristine Duell 

11 : 32:40 9 

found the Cl documents? 

11 : 32:42 10 

MR. MOODY: Objection. He didn't say that. 

11 : 32:44 11 

MS. BIANCO: He didn't say that, I'm sorry. 

11 : 32:45 12 

THE COURT: Sustained, sustained. 

11 : 32:46 13 

Q. So you didn't know about that, is that correct? 

11 : 32:48 14 

A. I didn't know who found them, no. 

11 : 32:49 15 

Q. Okay, and no one brought a report in to you that 

11 : 32:53 16 

said the confidential informant documents were found at the 

11 : 32:57 17 

D & W, here they are, no one brought that report to you? 

11 : 33:00 18 

A. Not that particular, the -- that file on her 

11 : 33:04 19 

eventually got to me. 

11 : 33:06 20 

Q. That was in May of 1995, is that -- 

11 : 33:08 21 

A. I believe that was the one that was double stamped, 

11 : 33:11 22 

yes. 

11 : 33:11 23 

Q. Okay, well, I'm asking you whether or not you 

11 : 33:16 24 

received reports concerning the dropping of the 

11 : 33:20 25 

confidential informant documents at the D & W, did you 
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11 : 34:14 
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11 : 34:17 
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11 : 34:20 

19 

11 : 34:23 
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11 : 34:24 

22 

11 : 34:27 
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11 : 34:31 

24 

11 : 34:36 

25 


Terry Whipple - Cross 

receive reports and give that a lead number? 

A. Not that I remember because I don't believe it was 
dropped at that time. 

Q. Okay, so that wasn't discussed at a -- one of these 
meetings that you did daily about possible motives for 
someone would want to abduct her, that she was -- 

A. I mean we talked about, you know, possible drug 
abuse or sexual abuse or robbery. I mean we went over a 
bunch of things as to why she may have been abducted. 

Q. Well, let me ask you this specifically. Did you go 
over the fact that her confidential informant information 
was dropped in the parking lot of the D & W parking lot and 
maybe that's the reason someone might have wanted to abduct 
her? Did you discuss that at any of these daily meetings? 

A. Not at first, no. 

Q. Okay, well, when did you discuss it? 

A. The first that I was aware of it was when the items 

that came up came to the district attorney and then were 
turned over to me afterwards. I -- 

Q. In May? 

A. In May, right. 

Q. So you definitely didn't know about those things in 
December of 1994, is that right? 

A. Run that one by me again. 

Q. You did not know about Heidi Allen's confidential 
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informant file and the fact that it was dropped in the 
D & W parking lot in December of 1994, you did not know 
that then. 

A. I did not know all the particulars of it, no. 

Q. Well, did you know some of the particulars of it? 

A. There had been mention, you know, of this during the 
course of some of the meetings that we had, but I was told 
that that matter had been taken care of on the first day of 
the investigation and there was nothing to it. 

Q. Okay, well, when was this conversation that there 
was nothing to it? When was this conversation? 

A. It was during, before the trials. 

Q. Okay, well, would this be significant information to 
put in a lead that she was an informant and her packet of 
information was dropped in the parking lot? Would that be 
significant to you to put in a lead? 

A. If I had it. 

Q. Okay, so you didn't have it and that's why you 
didn't do it, is that right? 

A. I can't do it if I don't have it. 

Q. Right, and that particular punch card, you didn't 
make that a lead because you didn't have it, correct? 

A. Right because this was 1992. 

Q. Okay, so that wouldn't have been in the 
investigative file, in the Sheriff's Department's file of 
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Heidi Allen's material, correct? 

A. I don't know where this would have been. 

Q. But you don't remember that document in the 
Sheriff's Department's investigative original file that you 
had in your situation room, correct? 

A. No, I don't, no, not right now. 

Q. And in term -- may I have that document please? In 
terms of the confidential informant information, that 
wasn't in the Sheriff's Department's original file until -- 
well, strike that. That wasn't in the Sheriff's 
Department's original file before it was transferred to the 
DA's Office, is that right? Wasn't -- 

MR. MOODY: Judge, I'm going to object. I 
don't understand the question. 

THE COURT: I'm not sure if I understand the 
question. You can rephrase it. 

Q. The items in 11-A, the ones you looked at with her 
picture, her code name, her informant card, do you remember 
that? 

A. Yes. 

Q. That wasn't in the Sheriff's Department's file at 
the time you gave it to the District Attorney's Office, 
correct? 

A. Correct. 

Q. Okay, and you didn't give that file over until after 


Jennifer Adydan 
Official Court Reporter 




Terry Whipple - Cross 1535 

11 : 37:06 1 

August, after the indictment of Gary and Richard Thibodeau, 

11 : 37:12 2 

is that what you testified to? 

11 : 37:12 3 

A. What? 

11 : 37:13 4 

Q. Your original file didn't go to the DA's Office 

11 : 37:16 5 

until after Gary and Richard Thibodeau were -- were 

11 : 37:21 6 

indicted, correct? 

11 : 37:21 7 

A. I believe, yes. 

11 : 37:22 8 

Q. Okay, and in December of 1994, those documents, 11 

11 : 37:30 9 

and 11-A, were not in the file that you were keeping charge 

11 : 37:35 10 

of at the District Attorney's Office, is that correct? 

11 : 37:37 11 

A. Not that I'm aware of. 

11 : 37:38 12 

Q. Okay. Well, is it -- is it fair to say by the time 

11 : 37:58 13 

the Thibodeaus were arrested, you were quite confident that 

11 : 38:02 14 

Gary and Richard were responsible for Heidi Allen's 

11 : 38:05 15 

abduction, correct? 

11 : 38:06 16 

A. Yes. 

11 : 38:07 17 

MR. MOODY: Objection. His opinion's 

11 : 38:08 18 

irrelevant. 

11 : 38:09 19 

THE COURT: Sustained. 

11 : 38:10 20 

Q. Well, you didn't have -- the file was no longer in 

11 : 38:16 21 

the Oswego County Sheriff's Department, correct? 

11 : 38:18 22 

A. Correct. 

11 : 38:19 23 

Q. Okay, the whole file with the originals was now at 

11 : 38:23 24 

the DA's office, correct? 

11 : 38:24 25 

A. Correct. 
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11 : 38:24 

1 

Q. 

And you did not have a copy of that file at your 

11 : 38:27 

2 

office, 

correct? 

11 : 38:27 

3 

A. 

No. 

11 : 38:28 

4 

Q. 

But you were still date stamping the documents, new 

11 : 38:37 

5 

leads as you got them, correct? 

11 : 38:38 

6 

A. 

Yes. 

11 : 38:39 

7 

Q. 

And then you would send them over to the District 

11 : 38:42 

8 

Attorney's Office, correct? 

11 : 38:43 

9 

A. 

I took them over to the district -- I -- I 

11 : 38:45 

10 

maintained the file in their office, and anything new that 

11 : 38:50 

11 

came in 

or anything that had to be added, I added it to the 

11 : 38:53 

12 

file up 

there. 

11 : 38:55 

13 

Q. 

And this was to make sure that everything got to one 

11 : 38:58 

14 

place, 

correct? 

11 : 38:59 

15 

A. 

Right. 

11 : 39:00 

16 

Q. 

And -- 

11 : 39:00 

17 

A. 

Everything that we had. 

11 : 39:02 

18 

Q. 

Correct, and those documents in 11 and 11-A, you did 

11 : 39:07 

19 

not walk those over to the District Attorney's Office, 

11 : 39:10 

20 

correct? 

11 : 39:10 

21 

A. 

Correct. 

11 : 39:11 

22 

Q. 

I want to talk to you a little bit about this system 

11 : 39:25 

23 

that you developed, you and Mr. Dodd developed with the 

11 : 39:30 

24 

green check mark. Do you remember giving that testimony? 

11 : 39:32 

25 

A. 

Correct. 
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11 : 40:53 
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11 : 40:54 
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Q. The green check mark had -- the purpose of the green 
check mark was to say that the document was copied, 
correct? 

A. Yes. 

Q. It didn't say when it was sent to anyone, correct? 

A. Right. 

Q. It didn't say who it was sent to, correct? 

A. Right. 

Q. And you don't know when or who sent these documents 
with the green check mark, is that right? 

A. Correct. 

Q. Now you -- you testified on direct examination that 
Mr. Fahey came to the DA's Office on at least two 
occasions, right? 

A. Two that I remember, maybe three. 

Q. Okay, and you kept a pretty good log, and I think it 
was LLL, if I can find LLL. 

(Whereupon, there was a pause in the 
proceeding). 

Q. So for example, in Exhibit KKK, you marked down who 
the people were who attended that meeting, correct? 

A. I believe. 

Q. March twenty-first? 

A. I believe so. 

Q. Okay, so for the other one or two meetings with 
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11 : 41:00 1 

Attorney Fahey, did you have a similar marking or a log of 

11 : 41:03 2 

when he came? 

11 : 41:04 3 

A. Not that I remember. 

11 : 41:05 4 

Q. Okay, so you only did this on occasion, on one 

11 : 41:08 5 

occasion. 

11 : 41:09 6 

A. Yes, that I believe. I may have done it on another. 

11 : 41:13 7 

I don't know. I just don't remember. 

11 : 41:15 8 

Q. And is it your testimony that I came to the District 

11 : 41:23 9 

Attorney's Office? 

11 : 41:23 10 

A. On one occasion. 

11 : 41:24 11 

Q. Was that -- would that have been in December? 

11 : 41:28 12 

A. I'm not certain. 

11 : 41:29 13 

Q. Are you aware of the fact that I didn't get involved 

11 : 41:31 14 

in the case till after Gary Thibodeau was convicted? 

11 : 41:34 15 

A. Maybe, but I -- 

11 : 41:35 16 

MR. MOODY: Objection. Is that a question? 

11 : 41:36 17 

THE COURT: Are you being argumentative? 

11 : 41:38 18 

Q. Did you ever see any document, log sheet or letter 

11 : 41:45 19 

before Gary Thibodeau's conviction where I was involved in 

11 : 41:48 20 

the case, one document. 

11 : 41:51 21 

A. I don't know about documents. I just know that 

11 : 41:54 22 

there was one time that you were at the District Attorney's 

11 : 41:56 23 

Office. What the date was I can't tell you. 

11 : 41:58 24 

Q. Could that have been after Gary Thibodeau's 

11 : 42:00 25 

conviction? 
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A. I have no idea. I know that trials were still going 
on, the case was still going on. 

Q. And I was there in the -- in your office? 

A. Not in my office. 

Q. In the District Attorney's Office? 

A. In the District Attorney's Office. 

Q. And you're as sure about this as you are as sure of 
the rest of your testimony, is that right? 

MR. MOODY: I'm going to object, Judge. 

THE COURT: First, it's an argumentative 

statement. Second, why's it relevant when you were 
there? 

MS. BIANCO: Well, Judge, if they're trying to 
say that I'm somehow involved in this discovery process 
and they're giving it to me or I could have found this, 
I've already testified to this, that I wasn't involved 
in the case till after the fact. I just wanted to test 
his memory and see what he knows about it. 

THE COURT: He says he has no memory what date 
you were there. 

Q. But you're certain I was there before the trials 
ended. 

MR. MOODY: Objection, Judge. We have been 
through this now three or four times. 

THE COURT: Sustained. 
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Q. I want to talk to you about when Attorney Fahey 
picked up the boxes of material. Do you remember you 
stated he didn't pick it up until it was I believe March of 
1995, is that right? 

A. I don't believe I said when he picked it up. 

Q. Okay, do you know when he picked it up? 

A. No, I don't. 

Q. Do you have any writing or receipt when he picked it 
up? 

A. I don't have any recollection. 

Q. But you said that this meeting with him was very 

brief, correct, the first meeting in December? 

A. The first, the first meeting, yes. 

Q. Okay, so he didn't go through all the documents that 
ti me? 

A. Not the amount that was there, no. 

Q. Okay, and you didn't particularly point out any 
documents to him. 

A. No. 

Q. And when he did pick up the boxes, do you remember 
when that was? 

A. No, I do not. 

Q. Did you copy the materials in those boxes? 

A. No, I did not. 

Q. So you don't know what he picked up? 
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11 : 43:53 1 

A. No. 

11 : 43:53 2 

Q. Correct? 

11 : 43:53 3 

A. Correct. , 

11 : 43:53 4 

Q. And you didn't go through the boxes with him before 

11 : 43:56 5 

he picked the materials up, correct? 

11 : 43:58 6 

A. No, I did not. 

11 : 43:59 7 

Q. Now you kept leads even after the trial was 

11 : 44:23 8 

concluded, is that right? 

11 : 44:25 9 

A. Correct. 

11 : 44:25 10 

Q. Okay, and you came upon a lead do you remember 

11 : 44:29 11 

about -- from Tyler Hayes regarding Michael Bohrer, do you 

11 : 44:35 12 

remember that? 

11 : 44:36 13 

A. Not off the top of my head. 

11 : 44:38 14 

Q. Okay. 

11 : 44:38 15 

MS. BIANCO: May I have a moment. Your Honor? 

11 : 44:43 16 

THE COURT: Urn hum. 

11 : 44:59 17 

MR. MOODY: That's in evidence. 

11 : 45:00 18 

MS. BIANCO: Twenty-one. I apologize, Judge. 

11 : 45:02 19 

They're not in order. 

11 : 45:03 20 

THE COURT: That's fine. 

11 : 45:09 21 

MS. BIANCO: If you want I can just grab 

11 : 45:11 22 

another twenty-one. 

11 : 45:12 23 

THE COURT: We agree that one's already in, 

11 : 45:15 24 

right? 

11 : 45:16 25 

MR. OAKES: Excuse me, Your Honor. 
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THE COURT: Twenty-one is already in, right? 
MR. MOODY: Lead fifteen oh-four. 

MR. OAKES: Yes, it is, Your Honor. 

MS. BIANCO: Both of ours apparently are. 

MS. PEEBLES: Mine's in evidence. 

Q. Here's twenty-one. Do you remember in 2000 
receiving a lead or filing a lead regarding a Tyler Hayes? 
Showing you Defendant's Exhibit 21 please. 

A. I don't remember this, no. 

Q. So you've never seen that particular lead? 

A. I didn't say that. I -- I filed it. 

Q. Okay. 

A. But I didn't take the lead, I didn't write the lead 
and I didn't sign it. 

Q. Okay, so you wouldn't have been in charge with who 
followed up on that lead? 

A. Correct. 

MR. MOODY: Judge, I'm going to object. 

What's the relevance of this line of questioning? 

MS. BIANCO: He opened the door with Michael 
Bohrer, Your Honor. They talked about Michael Bohrer, 
his status in the investigation, how he got there. 

MR. MOODY: My question was directed at the 
time of the -- 

THE COURT: Plus he doesn't remember the sheet 
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any way so -- 

MS. PEEBLES: Excuse me. Also Tyler Hayes 
testified, and we also offered it as Brady that was 
never turned over to the defense in 2000. There's -- 

THE COURT: That's fine. He says he doesn't 
remember it. It's done. On the lead sheet. He 
doesn't remember the lead sheet. 

Q. So you don't remember this lead coming in at all? 

THE COURT: Asked and answered. 

MS. BIANCO: Okay. 

Q. Well, when Michael Bohrer -- you remember him when 
he was coming forward during the course of the 
investigation, correct? 

A. I remember the name, yes. 

Q. Well, were you aware that he was convicted of 

kidnapping another girl in 1981? 

MR. MOODY: Objection. 

THE COURT: Sustained. Ms. Bianco, that's not 
before the Court. Don't play games. Ask a question 
before the Court. 

Q. On direct examination, you testified that three or 
four copies of the documents were being made, is that 
right? 

A. That's my -- my recollection is is that they were to 
make three to four copies to be given over. 
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11 : 48:27 1 

Q. Okay, but you didn't -- weren't part of making the 

11 : 48:30 2 

copies, correct? 

11 : 48:30 3 

A. No, no. 

11 : 48:32 4 

Q. So you don't know if they were actually made. 

11 : 48:34 5 

correct? 

11 : 48:34 6 

A. I don't know the exact number that were made, no. 

11 : 48:37 7 

Q. And you don't know if each of those leads were 

11 : 48:40 8 

copied, correct? 

11 : 48:41 9 

A. Correct. 

11 : 48:43 10 

Q. You testified on direct examination that when the 

11 : 48:54 11 

stuff was coming in, evidence was coming in to the New 

11 : 49:02 12 

Haven center, that it was supposed to be logged in but a 

11 : 49:06 13 

lot was not, correct? 

11 : 49:07 14 

A. Correct. 

11 : 49:07 15 

Q. And you're not aware of how much wasn't logged in. 

11 : 49:11 16 

correct? 

11 : 49:11 17 

A. Correct. 

11 : 49:12 18 

Q. You testified on direct examination about a search 

11 : 49:21 19 

being conducted throughout Oswego County, correct? 

11 : 49:24 20 

A. Correct. 

11 : 49:25 21 

Q. Are you aware of whether or not an area by Rice Road 

11 : 49:32 22 

was searched at that time in -- during the investigation in 

11 : 49:36 23 

1994, are you aware whether that was done? 

11 : 49:40 24 

A. I would assume the whole county was. 

11 : 49:43 25 

Q. You assume, but is there any documentation that it 


Jennifer Adydan 


Official Court Reporter 



Terry Whipple - Cross 


1545 


11 : 49:45 

i 

11 : 49:45 

2 

11 : 49:47 

3 

11 : 49:50 

4 

11 : 49:51 

5 

11 : 49:52 

6 

11 : 49:56 

7 

11 : 49:57 

8 

11 : 50:00 

9 

11 : 50:01 

10 

11 : 50:05 

11 

11 : 50:05 

12 

11 : 50:59 

13 

11 : 50:59 

14 

11 : 51:21 

15 

11 : 51:26 

16 

11 : 51:37 

17 

11 : 51:41 

18 

11 : 51:47 

19 

11 : 51:48 

20 

11 : 51:52 

21 

11 : 51:56 

22 

11 : 51:57 

23 

11 : 52:04 

24 

11 : 52:17 

25 


was? 

A. I wasn't there. I couldn't tell you. 

Q. So you don't know what was and what wasn’t searched, 
correct, because you weren't there? 

A. Not physically, no. 

Q. Well, did anyone tell you that Rice Road had been 
searched? 

A. I don't believe they ever -- I didn't ask and I 
don't believe anybody told me. 

MS. BIANCO: May I have a moment. Your Honor? 

THE COURT: Sure. 

(Whereupon, there was a pause in the 
proceeding.) 

MS. BIANCO: Exhibit 140. 

Q. Investigator Whipple, are you aware of a lead that 
came in to you on 6/23/95 by a Tim Lawton that stated 
"Heidi Allen is a snitch" and was written on a bathroom 
wall at the thruway on Junius Pond. Junius Pond thruway 
stop. Do you remember that? 

A. Not off the top of my head, no, not right now. 

Q. Would anything you review refresh your recollection? 

A. If I could see it, yeah. 

Q. Showing you one-forty. 

(Whereupon, there was a pause in the 
proceeding.) 
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A. Okay, yes. 

Q. Do you remember that lead coming in? 

A. Yes, I do. 

Q. Did you assign it a lead number? 

A. Yes. 

Q. Okay, did you assign anyone or did anyone follow up 
on that information regarding what was written on the wall 
there that she was a snitch? 

A. No. 

Q. And that was during the course of Gary Thibodeau's 
trial, correct? 

MR. MOODY: Objection, Judge. I don't think 
she's established he knows when exactly Gary 
Thibodeau's trial ended. 

THE COURT: Ask him when. Ask him. 

Q. Were you following the trials to see what was going 

on? 

A. Yes. 

Q. Okay, so do you know that Gary Thibodeau's trial was 
in May and June of 1995? 

A. I'm not certain of the months but -- 

Q. Did you attend some of the trial? 

A. No. I wasn't allowed in. 

Q. Okay, but you knew what was going on in the trial, 
correct? 
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A. I knew there was a trial going on. 

Q. Was that document right there, was that turned over 
to the defense? 

A. Well, this is dated June of ninety-five. 

Q. Right. Was that turned over to the defense? 

A. I don't see a mark on it. 

Q. Okay, and when there's no mark, that would indicate 
to you that it wasn't turned over? 

A. Well, this isn't the original so I couldn't tell. 

Q. Okay, so are you saying that any document that was 

turned over to the defense would have to have a mark on it 
'cause it would have to have been copied from the original, 
correct? 

MR. MOODY: Objection, Judge. Which one is he 
saying has the mark on it? The question's very 
confusing. Is she talking about the copied one or the 
original? 

THE COURT: Ask which -- which document would 
have the mark, the original or a copy. 

Q. Which document would have the mark, the original or 
the copy? 

A. The original. 

Q. Okay, do you know whether that particular document 
was turned over to the defense? 

A. I have no idea. 
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Q. Okay, and you don't know whether anyone followed up 
on this information or tried to collect evidence as to who 
might have wrote this. You don't know? 

A. No. 

Q. And is this four-sixteen on the corner, would that 
be the lead? 

A. I believe so, yes. 

Q. Okay, so this document regarding someone reporting 
"Heidi Allen is a snitch" on the bathroom wall received the 
lead, correct? 

A. I believe it should be. Usually I put the lead 
numbers over in the right-hand corner. I don't know on 
there. 

Q. But the document, the actual Heidi Allen 
confidential informant documents, did not have a lead 
number on it, correct? 

MR. MOODY: Objection, Judge. We have been 
through this about six times now. 

THE COURT: Sustained. 

MS. BIANCO: No further questions. 

THE COURT: Okay, we're going to recess until 
quarter after one. 

(Whereupon, there was a recess.) 

THE COURT: We ready? 

MS. BIANCO: Judge, I neglected to offer 
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01 : 10:45 1 

Exhibit 140 which was lead sheet four-sixteen taken by 

01 : 10:51 2 

Whipple. This is about the "Heidi is a snitch" on the 

01 : 10:54 3 

bathroom wall. It's my understanding that the 

01 : 10:56 4 

prosecution does not object. 

01 : 10:57 5 

THE COURT: Any objection? 

01 : 10:59 6 

MR. MOODY: I have no objection. 

7 

(Defendant's Exhibit No. 140 was received in 

8 

evidence). 

01 : 11:01 9 

MR. MOODY: But I also -- she misspoke when 

01 : 11:02 10 

she said the trial was going on. I think she's willing 

01 : 11:04 11 

to stipulate that by then, the twenty-third, the trial 

01 : 11:06 12 

was over. It ended on the nineteenth. 

01 : 11:09 13 

MS. PEEBLES: Yes, stipulate. 

01 : 11:09 14 

THE COURT: So you agree Gary's trial was over 

01 : 11:11 15 

on 6/19? 

01 : 11:12 16 

MS. PEEBLES: Yes. Actually it was the 

01 : 11:14 17 

nineteenth. You rested on the ninth, or the eighth, or 

01 : 11:17 18 

sixth, early in June. 

01 : 11:19 19 

MR. MOODY: I have got the trial transcript 

01 : 11:22 20 

here. It ends on the nineteenth. 

01 : 11:26 21 

THE COURT: We don't care the exact date the 

01 : 11:28 22 

trial ended, just the trial was done by June 

01 : 11:31 23 

twenty-third. Do you want to get Mr. Whipple back in, 

01 : 11:34 24 

Investigator Whipple. 

25 

(Whereupon, there was a pause in the 
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01 : 12:07 1 

proceeding). 

01 : 12:07 2 

THE COURT: Mr. Whipple, consider the fact 

01 : 12:13 3 

that you're still under oath, okay, sir? 

01 : 12:14 4 

THE WITNESS: Yes, sir. 

01 : 12:18 5 

REDIRECT EXAMINATION 

01 : 12:18 6 

BY MR. MOODY: 

01 : 12:19 7 

Q. Investigator Whipple, you were asked some questions 

01 : 13:01 8 

about the first time that now Judge Fahey came to visit and 

01 : 13:12 9 

view the file. Do you remember those questions, you were 

01 : 13:15 10 

asked some questions? 

01 : 13:15 11 

A. Yes, basically. 

01 : 13:16 12 

Q. And I want to show you what's been marked as 

01 : 13:19 13 

People's Exhibit III. I believe you said you couldn't 

01 : 13:22 14 

remember the exact date. If I were to show you that, does 

01 : 13:25 15 

that refresh your recollection as to what date he showed 

01 : 13:27 16 

up? 

01 : 13:36 17 

A. December fourteenth of 1994. 

01 : 13:41 18 

Q. Okay, thank you. Now you were asked some questions 

01 : 13:47 19 

about Heidi Allen's status, about whether she was working 

01 : 13:54 20 

with or a confidential informant for the Sheriff's 

01 : 13:59 21 

Department. Do you remember those questions? 

01 : 14:01 22 

A. Yes. 

01 : 14:01 23 

Q. You mentioned that you were not aware of the 

01 : 14:05 24 

paperwork that -- or you didn't know that the paperwork was 

01 : 14:09 25 

in your possession, in the Sheriff's Department possession. 
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01 : 14:13 1 

it was in 11-A. 

01 : 14:14 2 

MS. BIANCO: Objection to the leading nature 

01 : 14:16 3 

of these question, Judge. 

01 : 14:17 4 

THE COURT: It's foundation. I'll allow it. 

01 : 14:19 5 

Q. You were aware prior to May that at some point in 

01 : 14:24 6 

time that she had spoken with members of the Sheriff's 

01 : 14:30 7 

Department? 

01 : 14:30 8 

MS. BIANCO: Objection. Leading, Judge. 

01 : 14:32 9 

THE COURT: I'm going to allow it. 

01 : 14:33 10 

Q. Were you aware before May of 1995 that she had 

01 : 14:36 11 

spoken with members of the Sheriff's Department? 

01 : 14:38 12 

A. Before May of ninety-five? 

01 : 14:40 13 

Q. Yes. 

01 : 14:40 14 

A. Yes. 

01 : 14:41 15 

Q. And I want to show you -- 

01 : 14:44 16 

MR. MOODY: If I can get these marked. 

01 : 15:20 17 

(People's Exhibit NNN was marked for 

01 : 15:21 18 

identification). 

01 : 15:22 19 

Q. Show you what's been marked as People's Exhibit NNN 

01 : 15:25 20 

and ask you if you recognize that from the documents in 

01 : 15:28 21 

there, and if you need me to open it I can for you, 

01 : 15:37 22 

investigator. 

01 : 15:40 23 

A. Yeah. I recognize it as our evidence tag from the 

01 : 15:45 24 

department, stuff like that. I don't know -- I mean it 

01 : 15:48 25 

wasn't a report that I generated. 
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Q. Okay, I want to show you if I can, I'm going to open 
Exhibit N, NNN, excuse me, have you take a look at the 
contents of Exhibit N and see if you recognize those. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Vaguely I remember the report, yes. 

Q. Okay, and does Exhibit NNN, does that -- does that 

contain any date stamps on those pages? 

A. December ninth of 1994. 

Q. Is that just on one page or more than one? 

A. No, it's on both pages. 

Q. There are actually three pages to this document. 

A. Oh, I'm sorry. Yes. On the third page also. 

Q. When you say you vaguely recollect these documents, 
when you -- would they have been in your -- in the file to 
your knowledge? 

A. Yes. 

Q. And do they contain the green mark on them? 

A. Yes. 

Q. On every page? 

A. On every page. 

MR. MOODY: Judge, showing, excuse me. 

Exhibit NNN to defense counsel, I'd move to admit. 

MS. BIANCO: Judge, we would object. The 
green marker doesn't say who they went, when they went 
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01 : 18:01 1 

to somebody, and on top of that, these documents are 

01 : 18:04 2 

already in evidence. Object to the relevance. 

01 : 18:07 3 

THE COURT: What are -- they're in under what 

01 : 18:10 4 

exhibit already? 

01 : 18:11 5 

MS. PEEBLES: Eight, nine and ten. 

01 : 18:13 6 

MR. MOODY: Well, it's -- the green mark is 

01 : 18:15 7 

the issue, Judge, obviously is what they were turned 

01 : 18:18 8 

over. 

01 : 18:18 9 

THE COURT: The green mark indicates they were 

01 : 18:21 10 

photocopied, right? 

01 : 18:21 11 

MR. MOODY: Yes. 

01 : 18:22 12 

THE COURT: Does it indicate when they were 

01 : 18:23 13 

turned over, who they were turned over to? 

01 : 18:25 14 

MR. MOODY: Not directly on those documents, 

01 : 18:27 15 

no. 

01 : 18:27 16 

THE COURT: Based on that? 

01 : 18:28 17 

MS. BIANCO: Still object, Judge. It's not 

01 : 18:30 18 

relevant because they don't fit in. He agreed that 

01 : 18:33 19 

they don't say who they went to and when they went to 

01 : 18:36 20 

them. 

01 : 18:36 21 

THE COURT: Right. This witness said he did 

01 : 18:38 22 

not know who the exhibits would go to, who the 

01 : 18:40 23 

photocopies would go to, who made the photocopies, the 

01 : 18:43 24 

green, so this witness is only that they were 

01 : 18:44 25 

photocopied. 
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MS. BIANCO: Sure. No objection. 

THE COURT: Okay. 

MS. PEEBLES: Yes, object. 

MS. BIANCO: I'm sorry. Judge. 

MS. PEEBLES: We object. Judge. 

THE COURT: On what basis? I'm going to allow 
it in, just the green marks on it. I'm going to limit 
it for review to the green marks only, that it was 
copied. 

(People's Exhibit NNN was received in 
evidence). 

Q. And these were date stamped on what date? 

A. December ninth of 1994. 

Q. So -- 

A. That's the Sheriff's Department date stamp. 

Q. And would that indicate that they were -- they were 
then put in the file on December ninth of 1994? 

A. Yes, sir. 

Q. And on December fourteenth when Mr. Fahey came to 
view, was he given complete access to the entire file on 
December fourteenth? 

A. Yes, sir. 

Q. Now -- 

(People's Exhibit 000 was marked for 
identification). 
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Q. At the time that the Heidi Allen investigation was 
ongoing, or excuse me, started, how much of the report 
system for the Oswego County Sheriff's Department was 
computerized if you know? 

A. Not that much. We had an internal system they 
called a Chief system. 

MS. BIANCO: Objection. Outside the scope of 
cross-examination, Judge. 


MR. MOODY: I'll tie it up in a minute. Judge, 
if I can have just a little bit of latitude. 

THE COURT: Give you a little latitude. Tie 
it up quickly. 

Q. Was there to your knowledge a Chief's report done 
with regard to at least some portion of the Heidi Allen 
investigation? 

A. I believe so, but I'm not absolutely certain. 

Q. I want to show you what's been marked as People's 

Exhibit 000. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Okay, yep. 

Q. Do you recognize that document? 

A. Yes, I do. 

Q. And what is that? 

A. That's a Chief's, what we call the Chief system that 
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01 : 21:53 1 

was our crime management system. 

01 : 21:55 2 

Q. Okay, was that related -- is that the Chief's report 

01 : 21:58 3 

for this, for Heidi Allen's abduction? 

01 : 22:01 4 

A. Yes, it is. 

01 : 22:02 5 

Q. Showing you now the actual contents of 000, how many 

01 : 22:35 6 

pages is that document? 

01 : 22:48 7 

A. Ten pages. 

01 : 22:49 8 

Q. And do each of those pages contain the green mark? 

01 : 22:55 9 

MS. BIANCO: Your Honor, I'm going to object. 

01 : 22:57 10 

This is way beyond the scope of cross-examination. 

01 : 22:59 11 

THE COURT: How are you tying this back in? I 

01 : 23:02 12 

need to know. 

01 : 23:03 13 

MR. MOODY: Judge, this is the report that 

01 : 23:05 14 

indicates that -- that has Roy Lortie's report at the 

01 : 23:08 15 

end of it. It indicates that she -- she was at some 

01 : 23:10 16 

point a confidential informant. 

01 : 23:12 17 

THE COURT: Do we have the Lortie report 

01 : 23:13 18 

already in? 

01 : 23:14 19 

MS. PEEBLES: It's in evidence, Judge. 

01 : 23:16 20 

MR. MOODY: But -- and that's part of the -- 

01 : 23:17 21 

again. Judge, we get back to the idea that this has a 

01 : 23:20 22 

green mark that shows it was copied which was their -- 

01 : 23:22 23 

at their time their way of insuring that these things 

01 : 23:25 24 

were turned over to defense. 

01 : 23:25 25 

THE COURT: A limited purpose saying it was 
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copied? 

MR. MOODY: Yes. 

THE COURT: I'll allow it for that limited 

purpose. 

(People's Exhibit 000 was received in 
evidence). 

Q. Now, I'll turn now the one that's in for the entire 
purpose, but showing you what's been marked as Defendant's 
Exhibit 5, can you look at it? Is that a duplicate of the 
document I just showed you, 000? 

A. It appears to be. It's ten pages. 

Q. And is -- is there -- 

THE COURT: What exhibit is that? 

MR. MOODY: That is Exhibit 5, Defendant's 
Exhibit 5. 

Q. And is there mention on page nine and ten of that 
document of Heidi Allen's status as a confidential 
informant? 

(Whereupon, there was a pause in the 
proceeding.) 

A. I don't see anything on page nine. I do on page 
ten. 

Q. Okay, and -- and at the bottom of page nine, is 
there a new narrative begun by a different officer? 

MS. BIANCO: Objection. He's leading the 
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witness, Your Honor. 

THE COURT: Plus the document speaks for 
itself, Mr. Moody. 

MR. MOODY: Correct, Judge. I'll withdraw the 

question. 

THE COURT: Thank you. 

Q. Now at the -- you were asked some questions about 
some kind of security measure breach at the -- in the 
situation room. Do you remember those questions? 

A. Yes. 

Q. Okay, and they showed you Defendant's Exhibit 156. 

Do you remember that? 

A. Yes. 

Q. And to your recollection, was that the only time 
that there was any problem with the security in the -- in 
the situation room? 

A. I believe so 'cause I -- I felt that I made enough 
of a stink over it that I got my point across. 

Q. And with regard to the open file that related to 
Kristine Duell? 

A. Yes. 

Q. Okay, and at the time that you were responsible for 
the paperwork back in ninety-four and ninety-five, you 
testified that you were unaware of who had found the card 
at the D & W, was that accurate? 
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A. Who had found the card at the store? 

Q. Yes, the -- the -- 

A. Yeah. I -- I have no idea who found that. 

Q. And you were asked some questions -- you were asked 
some questions about Defendant's Exhibit 144. Do you 
recognize that? 

A. I recognize it as a Sheriff's Department complaint 
card, punch card, yes. 

Q. And the punch cards, do they -- the punch gives them 
what kind of information when you say they're punched? 

A. Well, it gave you the complaint number, it will give 
you the time it was received, the time it was dispatched, 
the time the officer arrived and the complaint number when 
he completed the or the time that he completed the 
complaint. 

Q. Would that time also include the date? 

A. Yes, it would. 

Q. And what -- what is the date on that punch card? 

A. Looks like January of 1992, January twenty-third of 
1992. 

Q. Okay, and how -- in relation to when Heidi Allen 
went -- disappeared, how many -- how long before or after 
is that? 

A. A little over two years. 

Q. A little over two years. You were asked some 
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questions about Exhibit 140 which has been admitted which 
is I think this is cut off, but that's the lead that you 
were asked about that came in on June twenty-third of 1995. 

A. Correct. 

Q. You took that call? 

A. Yes. 

Q. And you said that there was no followup done? 

A. No. 

Q. Why not? 

A. Well, what we would do in a case like this is we 
would discuss it in our morning meetings and we felt -- 

MS. BIANCO: I'm going to object what he would 
do in a case like this. What did he do in this case. 

THE COURT: Okay, ask him a question about 
this particular case. 

Q. What was done to your recollection with regard to 
this? 

A. It was brought up at one of our morning meetings and 
discussed. 

Q. To your knowledge, had there been press reports at 
that point in time about Heidi Allen being a confidential 
informant for the Sheriff's Department? 

A. Not that I was aware of. 

Q. Had there been other information that -- that -- 
well, let me ask it to you this way. I'll withdraw that 
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question. Do you know where the Junius Pond thruway stop 

01 : 30:03 2 

is? 

01 : 30:05 3 

A. Yes, I do. 

01 : 30:05 4 

Q. And where is it in location -- in relation to Oswego 

01 : 30:08 5 

County? 

01 : 30:08 6 

A. I'm not certain if it's in Cayuga County or Wayne 

01 : 30:14 7 

County. 

01 : 30:14 8 

Q. So that would be west of here? 

01 : 30:15 9 

A. To the west of here, yes. 

01 : 30:17 10 

Q. And to your knowledge, had there been any 

01 : 30:22 11 

discussions or -- or discussions in the public at all or 

01 : 30:26 12 

had you heard any people discussing Heidi Allen's status as 

01 : 30:29 13 

a confidential informant? 

01 : 30:30 14 

MS. BIANCO: Objection to the leading nature 

01 : 30:32 15 

of these questions, Judge. 

01 : 30:33 16 

THE COURT: Mr. Moody, try to make it a little 

01 : 30:36 17 

less leading please. 

01 : 30:37 18 

MR. MOODY: I'll withdraw that question. 

01 : 30:39 19 

THE COURT: Thank you. 

01 : 30:40 20 

Q. You were asked some questions about whether Rice 

01 : 30:44 21 

Road was searched. Do you remember those? 

01 : 30:46 22 

A. Yeah, I believe so. 

01 : 30:47 23 

Q. Do you know where Rice Road is located? 

01 : 30:50 24 

A. I believe it's either in the Town of Mexico or Town 

01 : 30:54 25 

of Parish. 
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Q. And do you remember seeing a map about where that -- 
that -- of the locations that had been searched back in 
ninety-four? 

A. Yes. 

Q. And were all of Mexico and all of Parish marked off 
as having been searched? 

MS. BIANCO: Judge, again, leading. 

THE COURT: Mr. Moody, leading. Sustained. 

Q. Do you remember what it said about whether -- 
whether -- what it said about Mexico and Parish on that 
map, what it indicated actually more precisely. 

A. I remember that the townships had been crossed off. 

Q. Indicating what? 

A. That they had been searched. 

Q. With regard to the security breach that took place 
at some point in August of 1994, that was inside the 
Sheriff's Department, correct? 

A. Correct. 

Q. Would any members of the general public been able to 
get in there without the Sheriff's Department's knowledge? 

A. No. 

Q. After the file was moved up to the Oswego County 
District Attorney's Office, who was still responsible for 
it? 

A. I was. 
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Q. And did you take steps to make sure that there was 
security in place for that file? 

A. Yes, I did. 

Q. You mentioned that the investigation was continuing 
and you were still gathering documents even after both 
defendants were indicted? 

A. Correct. 

Q. How -- and the process for those documents that were 
still being created, how were those transferred to the file 
that was in the District Attorney's Office? 

A. The -- I would take, make copies of them, and I 
would take them up, and I would give them to the assistant 
district attorney. 

Q. Which would have been? 

A. Donald Dodd. 

Q. And after the trials were over, what happened to the 
file? 

A. The file -- I moved the file after everything was 
done and over with because I was assigned to evidence for 
the department, I had a facility within the building that 
was secure and locked and that only I had access to and I 
stored that file in that secure area. 

MR. MOODY: I have no further questions. 

THE COURT: Ms. Bianco, just give me a second 

please. 


Jennifer Adydan 
Official Court Reporter 



Terry Whipple - Redirect 1564 


01 : 34:26 1 

MS. PEEBLES: We need a minute too. Judge. 

01 : 34:28 2 

THE COURT: Okay. 

01 : 34:28 3 

(Whereupon, there was a pause in the 

01 : 35:06 4 

proceeding.) 

01 : 35:06 5 

THE COURT: Whenever you're ready, Ms. Bianco 

01 : 35:09 6 

MS. BIANCO: If you give me one minute. 

01 : 35:11 7 

THE COURT: Sure. 

01 : 35:13 8 

(Whereupon, there was a pause in the 

01 : 35:14 9 

proceeding). 

01 : 35:21 10 

MS. BIANCO: Your Honor, may I have a moment 

01 : 35:33 11 

just to gather some of the evidence? 

01 : 35:35 12 

THE COURT: Absolutely. 

01 : 36:19 13 

MS. BIANCO: Mark, the LLL I think you were 

01 : 36:21 14 

referring to, do you have that over there? 

01 : 36:23 15 

MR. MOODY: I'm sorry? j 

01 : 36:26 16 

MS. BIANCO: LLL, the one you were just 

01 : 36:27 17 

referring to a minute ago. Do you have it at your 

01 : 36:30 18 

desk? 

01 : 36:31 19 

MR. MOODY: I don't think so. 

01 : 36:36 20 

MS. BIANCO: Oh, NNN. 

21 

RECROSS-EXAMINATION 

01 : 36:44 22 

BY MS. BIANCO: 

01 : 36:44 23 

Q. Investigator Whipple, during the break did you have 

01 : 37:18 24 

an opportunity to discuss your testimony with either of the 

01 : 37:23 25 

prosecutors? 


Jennifer Adydan 
Official Court Reporter 



Terry Whipple - Recross 


1565 


01 : 37:24 

i 

01 : 37:25 

2 

01 : 37:26 

3 

01 : 37:26 

4 

01 : 37:29 

5 

01 : 37:30 

6 

01 : 37:33 

7 

01 : 37:34 

8 

01 : 37:35 

9 

01 : 37:36 

10 

01 : 37:48 

11 

01 : 37:53 

12 

01 : 38:05 

13 

01 : 38:05 

14 

01 : 38:07 

15 

01 : 38:10 

16 

01 : 38:12 

17 

01 : 38:13 

18 

01 : 38:14 

19 

01 : 38:16 

20 

01 : 38:18 

21 

01 : 38:18 

22 

01 : 38:24 

23 

01 : 38:36 

24 

01 : 38:46 

25 


A. No. 

Q. You didn't talk to them at all? 

A. No. 

Q. Did you talk to anyone from the Sheriff's Department 
over the break? 

A. I talked with some members of the Sheriff's 
Department, yeah, but not about the case. 

Q. Nothing about the case. 

A. No. 

Q. Okay. Now, showing you Defendant's 8, 9 and 10 
which Mr. Moody showed you on redirect examination, those 
are the documents you said you vaguely remembered, is that 
correct? 

THE COURT: He didn't show eight, nine and 
ten. He showed his own numbered document. 

MS. BIANCO: Oh, I'm sorry, that he showed, 

NNN. 

THE COURT: Yes, yes. 

MS. BIANCO: I can show him NNN. 

THE COURT: Because he didn't show him eight, 

nine and ten. 

Q. I'll show you NNN. Same documents, just a different 
letter on there. 

(Whereupon, there was a pause in the 
proceeding.) 
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Q. Do you remember seeing those documents? 

A. I'm -- vaguely I remember the documents, yes, 

Q. Okay, could you tell me where on those documents are 
the lead numbers that were assigned to them? 

A. There aren't any on this one. 

Q. So there was no lead, those are the ones that have 
the green marks on them, is that right? 

A. Yes. 

Q. And there was no lead numbers assigned to any of 
those documents in NNN in your hands, correct? 

A. Not on these three pages they weren't, no. 

Q. Okay, and didn't you testify on cross-examination 
that you didn't recall any of Heidi Allen's confidential 
informant information that was dropped in the parking lot 
until May of 1995, wasn't that your testimony? 

A. Yeah, right. 

Q. That was your testimony? 

A. (Nods.) 

Q. I'm sorry, you have to answer for the record, sir, 

I'm sorry. 

A. Yes. 

Q. So you have no specific recollection of those 
documents being in the file at the Oswego County Sheriff's 
Department before May of 1995, correct? 

A. Well, I would have to say that they were there at 
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least by December ninth of 1994. 

Q. I'm asking you do you have any recollection, 
specific recollection of those three documents being in the 
Sheriff's Department, the original file, before May of 
1995, do you have a specific recollection? 

A. I would have to say yes. 

Q. You have a specific recollection? 

A. Well, I would have to because of the date stamp. 

Q. Okay, and the date stamp, there's no date stamp that 

they went to the District Attorney's Office is there? 

A. Not on this, no. 

Q. Okay, not on any of those three documents, correct? 

A. No. These are all Sheriff's Department date stamps. 

Q. Okay, and you were the one in charge of the file, 

correct? 

A. Correct. 

Q. And is the only reason you recall or you're saying 
you have a specific recollection that they actually got to 
the file is because of those date stamps? 

A. Yes, that and the green mark. 

Q. And the green mark, correct. 

A. Right. 

Q. And documents like those that have no particular 
lead number, where would you put them? 

A. Well, usually if it -- I make references on them as 
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Terry Whipple - Recross 

to where they should be filed if I was the one that filed 
them. 

Q. And there's no reference to that in those documents, 
is that right? 

A. Right, but then again, I don't know that I filed 
this. 

Q. You don't know that you filed them with the -- with 
the original Sheriff's Department file, is that right? 

A. This particular document, right. 

Q. Okay, and you don't know if those particular 
documents with the green marks, you were filing with the 
District Attorney's Office too, you were keeping track of 
their files, yes? 

A. No. My file was the only file I was keeping track 
of. 

Q. And that file went to the District Attorney's 
Office? 

A. Correct. 

Q. And that's what you were keeping, that file, at the 
District Attorney's Office, correct? 

A. Right. My file I was keeping. 

Q. And you don't have any recollection where those 
documents were filed in the district attorney's file which 
was your file too, correct? 

A. Right 'cause I don't -- I probably did not file this 
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particular report. 

Q. Okay, thank you. You were asked some questions 
about the internal report, Defendant's Exhibit 156 
regarding the breach. Do you remember those questions? 

A. Yeah. I remember that you asked questions about the 
breach, yes. 

Q. And when I initially asked you the question, you 
didn't remember that there was in fact a breach, is that 
right? 

A. Correct. 

Q. And then on Mr. Moody's cross-examination, not only 
did you remember there was a breach, but you also 
remembered there was a discussion about the breach, is that 
right? 

MR. MOODY: Objection, Judge. 

THE COURT: For one thing, he admitted to 
that, but he admitted that he didn't remember the 
breach. Sustained. 

Q. Well, you made quite a big deal I believe about the 
breach. 

MR. MOODY: Objection "quite a big deal." 

THE COURT: Why don’t you ask him what you 
think he specifically answered, Ms. Bianco. 

Q. You thought this breach was significant enough that 
you had to write a memo, correct? 
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A. Correct. 

Q. But did you follow up on who opened the Kristine 
Duell file and what if anything was taken? 

A. The only thing it referenced to the open file is -- 
I mean I didn't mark it down there, the only other person 
who would have access to those files when I wasn’t there 
was Deputy Cromie. 

Q. So he's the one that did the breach? 

A. No. 

Q. Okay. 

A. But he may have been the one that opened the file. 

We don't know. 

Q. But you didn't do a followup investigation as to who 
opened the file and what if anything was taken did you? 

A. No. 

MS. BIANCO: I'd offer Defendant's Exhibit 56. 

MR. MOODY: Judge -- 

THE COURT: What's it being offered for? 

MS. BIANCO: Well, Judge, there is a breach, 
documents were missing, and no followup was done. He 
wrote this memo. I think it's relevant as to what was 
taken and what they did about it. 

THE COURT: Mr. Moody? 

MR. MOODY: Judge, I don't necessarily have a 
problem with the admission of it if the -- if they're 
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also willing to stipulate that it was turned over to 
defense back in ninety-four, ninety-five. 

THE COURT: Ms. Bianco? 

MS. BIANCO: No, Judge, we certainly aren't 
willing to stipulate about -- about the breach in 
August twelfth of -- 

MR. MOODY: No, the document. 

MS. BIANCO: This document? 

MR. MOODY: Was turned over to you guys. 

MS. BIANCO: Yes. We'll stipulate that this 
document was turned over. 

THE COURT: 156 is in with that stipulation. 

(Defendant's Exhibit No. 156 was received in 
evidence). 

Q. And you'll agree, Investigator Whipple, that 
Defendant's Exhibit 156 nowhere mentions anything about 
Heidi Allen being a confidential informant does it? 

MR. MOODY: Objection, Judge. I think the 
document speaks for itself. 

THE COURT: Sustained. Don't answer the 
question. Actually can I have that document back? 
Thank you. 

Q. Showing you Defendant's Exhibit 144, the punch card 
in question, when it says "property found," do you see 
where it says that? 
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A. Yeah. In the narrative you're saying? 

01 : 45:20 2 

Q. Yes. 

01 : 45:21 3 

A. Yes. 

01 : 45:21 4 

Q. It doesn't state what property was found does it? 

01 : 45:25 5 

A. No. 

01 : 45:36 6 

Q. It doesn't say anything about Heidi Allen on that 

01 : 45:39 7 

punch card does it? 

01 : 45:41 8 

A. No, it doesn't. 

01 : 45:46 9 

MS. BIANCO: May I have a moment, Your Honor? 

01 : 45:48 10 

THE COURT: Sure. ; 

01 : 45:49 11 

(Whereupon, there was a pause in the 

01 : 45:52 12 
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THE COURT: Lay some foundation. 

Q. Who else was responsible for filing documents 
besides yourself? 

A. Deputy Cromie. 

Q. And when you say then you didn't file it, is it 
possible then that -- 

MS. BIANCO: Objection to what's possible. 

THE COURT: He hasn't finished his question 
yet, Ms. Bianco. Let him ask the question first. Go 
ahead, Mr. Moody. 

Q. If you weren't around to put something in the file, 
would Deputy Cromie have stamped it and filed it? 

A. Yes, sir. 

MS. BIANCO: Objection, Judge. Speculative. 

THE COURT: Foundation laid the only other 
person who did it was Cromie. 

MR. MOODY: No further questions. Judge. 

THE COURT: Ms. Bianco? 

MS. BIANCO: May I have have a moment. Your 

Honor? 

THE COURT: Sure. 

(Whereupon, there was a pause in the 
proceeding.) 

MS. BIANCO: No, no further questions. 

THE COURT: Is he subject to recall or can he 
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MR. MOODY: He can go. 

THE COURT: Investigator, you're all set. 

Thank you. 

THE WITNESS: Thank you. 

THE COURT: Court needs two minutes to call 
its office. I'll be right back. 

(Whereupon, there was a pause in the 
proceeding.) 

THE CLERK: Raise your right hand. 

LAURA KNIGHT, Called as a witness, having been 
duly sworn, was examined and testified as follows: 

THE CLERK: Please state your name for the 

record. 

THE WITNESS: Dr. Laura Knight. 

THE CLERK: Spell your first name. 

THE WITNESS: L-A-U-R-A. 

THE CLERK: And spell your last name. 

THE WITNESS: K-N-I-G-H-T. 

THE COURT: Dr. Knight, before we start I'm 
going to ask you if you mind or if you consent to 
having your testimony audio and videotaped. 

THE WITNESS: I don’t mind. 

THE COURT: You don't mind. Is that a consent 

then? 
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THE WITNESS: It is. 

DIRECT EXAMINATION 
BY MR. OAKES: 

Q. Good afternoon. Dr. Knight. 

A. Good afternoon. 

Q. Can you please state your name for the record? 

A. Dr. Laura Knight. 

Q. Where are you employed? 

A. At the Onondaga County Medical Examiner's Office. 

Q. What is your position with the Onondaga County 
Medical Examiner's Office? 

A. I'm the deputy chief medical examiner. 

Q. And how long have you held that position? 

A. I've held the position of deputy chief since May of 
2013. 

Q. And prior to May of 2013 were you employed in your 
current field? 

A. Yes. I was also employed as a medical examiner at 
the Onondaga County Medical Examiner's Office since 2009. 

Q. And can you briefly describe -- well, we're -- we 
don't have a jury. Prior to 2009 were you employed as a 
medical examiner? 

A. Yes. 

Q. Where was that? 

A. I was employed as a deputy medical examiner in 
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Kansas City, Missouri at the Jackson County Medical 
Examiner's Office. 

Q. And from what period of time was that? 

A. That was from about 2007 to 2009. 

Q. Doctor, can you briefly describe your education, 
your medical training to the Court please? 

A. Yes. I have a Bachelor of chemistry degree from 
Murray State University in the area of chemistry. 

Following that I graduated and went to medical school at 
the University of Louisville School of Medicine and 
graduated from there in 2001. Following medical school and 
the attainment of my MD degree, I then went on to do 
residency training in anatomic and clinical pathology at 
the Medical University of South Carolina in Charleston, 
South Carolina. I then completed a one-year fellowship in 
forensic pathology at the Office of the Medical 
Investigator in Albuquerque, New Mexico, and following 
that, I completed my board certification examinations in 
anatomic clinical and forensic pathology. 

Q. And doctor, are you board certified in those three 

areas? 

A. Yes. I am board certified by the American Board of 
Pathology. 

Q. And were you certified in the same year for each of 
those areas or different years? 
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Dr. Laura Knight - Direct 

A. I was certified in 2007 for all three. 

Q. And have you been continuously certified in those 
three areas since that time? 

A. Yes. 

Q. And doctor, can you briefly describe your duties as 
a medical examiner? 

A. As a medical examiner my primary duties are to 
determine the cause and manner of death in suspicious or 
unexpected deaths. I also have some administrative duties 
as a deputy chief. 

Q. Now, is your work confined strictly to the Medical 
Examiner's Office, that building in Syracuse, or do you go 
out and do field work sometimes? 

A. No, my work is not confined to the office. I 
sometimes go to crime scenes or scenes of death. I also am 
sometimes asked to look at sites where potential human 
remains may be located. 

Q. And it's in that area that I wanted to focus, 
doctor. I'm going to direct your attention to Tuesday, 

July twenty-ninth of 2014. Were you working on that day? 

A. Yes. 

Q. And were you working on a particular case on that 
day? 

A. Yes. On Tuesday that you described I was working at 
the Medical Examiner's Office and was asked to go to a site 
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on Rice Road to look for some possible human remains. 

Q. And that area on Rice Road, that's in the Town of 
Mexico here in Oswego County? 

A. To the best of my knowledge, yes. 

Q. And was it just yourself who went with the Medical 
Examiner's Office or were there others? 

A. No. Other staff from my office went including 
Investigator Joe Lisi and a medical student and resident 
and another doctor from the office. Dr. Shields. 

Q. And do you recall approximately how many members of 
the Medical Examiner's Office went to Rice Road in total on 
that Tuesday? 

A. On that Tuesday I believe there were five of us. 

Q. Okay, and when you arrived at the scene, were you 
met by anybody in law enforcement? 

A. I don't remember the specifics of who met us, but 
there were law enforcement individuals there, and you were 
there as well. 

Q. And again, you might not remember specific names. 

Do you remember the law enforcement agency that was there? 

A. I believe it was the Oswego County Sheriff's 
Department. 

Q. Okay, and were you taken or directed to a specific 
area on Rice Road? 

A. Yes. 
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Q. And generally can you describe the area where you 
were taken to? 

A. Yes. The address I believe was 61 Rice Road, and 
there was an area of woods behind the house or the 
residence that was located at that address, and I was 
directed through those woods to a location about 
two-hundred yards away from the residence. 

Q. And were you -- was your attention drawn to a 
particular spot in that wooded area? 

A. Yes. 

Q. Okay, and how was your attention drawn to that area? 

A. The individuals who were leading us to the site 
pointed out the area in which appeared to have a collapsed 
structure on it. There was also a yellow evidence flag 
that was located there. 

Q. What was your purpose in going to that location, 
doctor? 

A. Well, I had been requested to go to that location by 
the coroner slash DA, yourself, in order to examine the 
site to see if there was any possibility of human remains 
being located there. 

Q. And generally does the term forensic examination or 
forensic excavation, does that term have meaning to you? 

A. Yes. 

Q. Okay, and can you describe what that is? 
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A. Well, a forensic excavation is essentially what we 
conducted at that site. A forensic excavation is one that 
is focussed and is aimed at recovering any evidence or 
human remains that may be present that have forensic 
relevance. 

Q. And how did you determine where to begin that 
forensic examination? 

A. Well, the reason that I was told that we were called 
to the site was that a cadaver dog had been employed and 
the cadaver dog had indicated at a location that as I 
mentioned was marked with an evidence flag. 

Q. And so did your excavation or your examination of 
that site focus primarily upon where the dog had hit or 
your understanding where the dog had hit the day before? 

A. Yes. I centered my excavation on that point because 
that was the point or the mark if you will that had led us 
to the site. 

Q. And could you please generally describe for the 
Court the condition of the ground in that area where that 
marker was? 

A. Well, in that area it was dirt with -- with plant 
material growing there. There also nearby was a lot of 
debris of manmade material, a collapsed structure, a lot of 
glass and insulation and other materials. 

Q. And focussing on the area you said there was a 
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marker where you understood the dog had indicated the day 
before. That specific area of the ground, did you notice 
anything unusual or interesting about that ground? 

A. No. That area of the ground was actually a little 
bit away from, a little bit to the east of the collapsed 
structure. I did not notice any depressions or a change in 
the vegetation growth there that would suggest to me that 
there was a recent grave. 

Q. Doctor, would you describe for the Court the process 
that you used for the forensic examination that was 
conducted on that day? 

A. Yes. The forensic excavation began by identifying 
an area around the marker, and essentially arbitrarily we 
designated an area ten feet away from that marker in the 
four cardinal directions and then marked that off with 
string. We then proceeded to clear the surface and prepare 
for excavation. All of the dirt that was excavated, that 
work was actually done largely by the Sheriff’s Office 
employees, and then all of the excavated dirt was brought 
to the medical examiner's area that was set up for sifting. 
The sifting happens through screens that are about two feet 
by two feet and have partitions in them of about a quarter 
inch so all of the dirt goes through the screen but any 
remains would be found as we sift through all of that 
material and we did that with -- with all of this dirt from 
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that large area that we had marked off down to a certain 
depth in the soil. 

Q. And doctor, for those stations for the sifting, were 
there four different stations set up? 

A. Yes, there were. We generally in these kind of 
excavations keep the particular quadrants of the area 
separate so that if we find a remain, a bone, we'll know 
which quadrant to go back to to look for more. 

Q. So for instance the northeast quadrant of that area 
would go to sifting site one, the south east quadrant would 
go to sifting site two and so forth around? 

A. That's right. 

Q. And you said the sheriff's deputies were largely 
digging into the area, filling up buckets and taking those 
to the sifting work stations? 

A. Yes. 

Q. And what is the purpose in using the sifting station 
screens? 

A. Well, the idea is that human remains, teeth or very 
small bones, could be missed potentially if you did not 
sift all of the dirt and so sifting all of that dirt 
insures that we did not miss any small remains that might 
have been present. 

Q. And on that Tuesday throughout the sifting process, 
were you present throughout that whole day? 
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A. Yes. 

Q. And as the deputy chief medical examiner, were you 
essentially in charge of the operation on that day? 

A. Yes, as far as the medical examiner's involvement. 

Q. The rest were your subjectives, your subordinates? 

A. Yes. 

Q. And throughout the course of that day, do you know 
what depth was dug down to by the end of that day on that 
first site? 

A. I know we had reached a depth of twenty-nine inches 
or so in our excavation. 

Q. And during the course of that excavation, those 
twenty-nine inches, did you or any member of the Medical 
Examiner's Office find anything of significance? 

A. No, we did not. 

Q. Now, doctor, have you been to remote sites where 
bodies have been found in woods or what they're generally 
referred to the media as shallow graves? 

A. Yes, I have. 

Q. And typically in those situations where you've -- is 
there a particular depth where you would normally expect to 
find some items of remains in an area like that? 

A. Typically in these cases we find the remains within 
three feet or less. It's just not practical for an 
individual to dig a grave by hand that's deeper than that. 
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Q. And on that Tuesday, the digging was being done by 
hand by members of the Sheriff's Department? 

A. Yes. 

Q. To your knowledge, did the Medical Examiner's Office 
return to that site after Tuesday, July twenty-ninth? 

A. Yes, some of my staff returned the following day to 
continue excavating. 

Q. And you were not personally present the following 
day, that Wednesday? 

A. No, I had to stay at the office and do autopsies. 

Q. Now, doctor, can you indicate that part of the 

reason or the main reason you were at that scene because a 
dog had indicated, a K-9 had indicated the day before. 

Have you ever been to other scenes where a K-9 has 
indicated on a site indicating human remains? 

A. Yes, I have. 

Q. And approximately prior to July twenty-ninth of 
2014, how many times had you gone to a site where a K-9 had 
indicated? 

A. Not very many. Probably only two or three times. 

Q. And on those two or three other occasions, did you 
find human remains at those sites? 

A. No, we did not. 

Q. Doctor, and based upon your experience and training, 
do you have an opinion whether cadaver dogs are always 
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accurate in detecting human remains? 

MS. BIANCO: Objection. 

THE COURT: What's the objection? 

MS. BIANCO: To her experience and training on 
cadaver dogs. There is no foundation that she's worked 
with the dogs, that she knows how they're trained, that 
she knows anything about working with cadaver dogs. 

THE COURT: I'll sustain. 

Q. Doctor, as part of your training as a medical 
examiner or through ongoing training, have you ever gone to 
courses where they discuss cadaver dogs and their uses and 
potential benefits or limitations? 

A. I have attended lectures that discussed cadaver dogs 
and their uses, but I would not say that I've gone to an 
entire course on the topic. 

Q. Okay, so just focussing on your personal experience 
then, have you found the cadaver dogs are a hundred percent 
accurate in cases where you have been called out 

MS. BIANCO: Objection to her personal 
experience. It's not an expert opinion. 

THE COURT: Sustained. No, that's overruled. 
She's not qualified as an expert. She's simply saying 
her three times. She can answer the question. 

A. In the three approximately times that I have had 
experience with working with cadaver dogs, they did not 
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indicate actual human remains. 

Q. Well, to clarify, had the dogs indicated -- when you 
said that the dog indicated but you later found there were 
no human remains at that site 

A. That's right. The dog had indicated that they felt 
there might be human remains there, but once an excavation 
was performed, no human remains were found. 

MR. OAKES: May I have just a moment. Your 

Honor? 

THE COURT: Sure. 

MR. OAKES: No further questions. Your Honor. 


Thank you, doctor. 

THE COURT: Ms. Bianco? 
CROSS-EXAMINATION 
BY MS. BIANCO: 


Q. Good afternoon, Dr. Knight. 

A. Good afternoon. 

Q. Now Dr. Knight, when you first arrived at the scene, 
you had found that it had already been disturbed, is that 
right? 

A. I'd been told that it already been disturbed. I 
don't know that there were necessarily findings that told 
me that. 


Q. You didn’t see areas dug up in that particular -- by 
the fort or cabin, you didn't see areas dug up? 
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A. I don't recall. 

Q. And did you personally take any photographs of -- of 
the area? 

A. Yes. 

Q. Okay, and that nothing would refresh your 
recollection as to whether the area in particular was dug 
up? Would a photograph? 

A. I'm sorry, would it? 

Q. Would a photograph refresh your recollection as to 
whether the area was dug up when you got there? 

A. Yes. 

Q. Okay. 

MS. BIANCO: I'm just trying to ascertain a 
number, Judge. 

THE COURT: That's fine. 

(Whereupon, there was a pause in the 
proceeding.) 

MS. PEEBLES: It’s 66-A. 

THE COURT: 66-A. 

MS. BIANCO: Urn hum. 

(Whereupon, there was a pause in the 
proceeding.) 

Q. Dr. Knight, I'm going to show you what's been marked 
Defendant's 66-A through F, and I'm going to ask then to 
review it yourself and see if any of those would refresh 
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your recollection as to whether the area was dug up before 
your arrival. 

MR. OAKES: Your Honor, if I may ask for 
clarification from Ms. Bianco, when you say "area," are 
you referring to where the structure had been or the 
area where the dog had indicated where the examination 
was? 

THE COURT: I'm looking for some clarification 

too. 

MS. BIANCO: Well, where the structure had 
been is the first question. 

THE COURT: Okay, so make sure you distinguish 
between areas because there seems to be two areas, one 
where the structure was and one where the dog 
indicated. 

MS. BIANCO: Certainly, Judge. 

THE COURT: Thank you. 

A. I've reviewed the photos. 

Q. Okay, does that refresh your recollection as to 
whether the area appeared to have been disturbed where the 
structure was before your arrival? 

A. Yes. 

Q. Does that refresh your recollection? 

A. Yes, yes, it refreshes my recollection. 

Q. And was that area in fact the area by the cabin 
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slash fort disturbed prior to your arrival? 

A. Yes. It does look like in one of the photos here 
especially, it's not marked, but I assume it must be A, 
that there's some disturbed dirt essentially in the middle 
of all of this debris of this structure that I can see. 

Q. And is it your understanding that the New York State 
Police and a cadaver dog was there before you arrived the 
day before, is that right? 

A. It was my understanding that there was a cadaver dog 
there sometime before I arrived. I don't know which day. 

Q. And you were advised that that dog had detected the 
presence of human remains, is that correct? 

A. Yes. 

Q. And that dog alerted on a particular site, correct? 

A. That's right. 

Q. Do you see in any of those photos the site where the 
dog alerted? 

A. I don't see the evidence flag that marked the site 
in any of these photos, no. 

MS. BIANCO: May I have a moment, Your Honor? 

THE COURT: Yes. 

(Whereupon, there was a pause in the 
proceeding.) 

MS. BIANCO: In search of the photos again. 
Sorry, Judge. 
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THE COURT: That's fine. 

(Whereupon, there was a pause in the 
proceeding.) 

Q. Showing you what's been marked People's Exhibit R, 
do you recognize this area as the area where the dog 
alerted and where there was a flag? 

A. Yes, I do. 

Q. And did that area appear to be disturbed in any way 
prior to your arrival on the scene? 

A. No. 

Q. So when you arrived at the scene, it was -- was it 
your decision to dig twenty-nine inches? 

A. When I -- the question you've asked is when I 
arrived on the scene. No, I did not decide twenty-nine 
inches when I arrived on the scene. When I arrived on the 
scene, I decided to dig around the area of this flag. 

Q. Whose decision was it to go only twenty-nine inches? 

A. That decision was made as the excavation progressed. 
When a layer of undisturbed clay was detected across the 
entire site at a depth of twenty-nine inches, then the 
excavation stopped. 

Q. Did you testify on direct examination that typically 
remains are found in three feet or less if it's hand dug, 
correct? 

A. Yes, on average. 
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Q. Sometimes it's more than three feet, correct? 

02 : 12:24 2 

A. Yes, could be. 

02 : 12:25 3 

Q. Did the dog come back in your presence to see if 

02 : 12:29 4 

that particular area, if it was still alerting to that 

02 : 12:32 5 

particular area? 

02 : 12:33 6 

A. No. 

02 : 12:33 7 

Q. And you didn't dig more than twenty-nine inches in 

02 : 12:37 8 

that particular area where the dog alerted, correct? 

02 : 12:40 9 

A. That's right. 

02 : 12:45 10 

Q. Did you take soil samples from the area where the 

02 : 12:49 11 

dog alerted? 

02 : 12:49 12 

A. No. 

02 : 12:50 13 

Q. Can you agree that you can't tell if the remains 

02 : 12:55 14 

were once there or moved before your search? Would you 

02 : 12:58 15 

agree with that statement? 

02 : 13:01 16 

THE COURT: I'm not sure I understand the 

02 : 13:02 17 

question. 

02 : 13:02 18 

THE WITNESS: Thank you. That's what I was 

02 : 13:03 19 

going to say. 

02 : 13:04 20 

Q. Where the flag number one is, okay, is it possible 

02 : 13:09 21 

that there were remains there once but dug up before you -- 

02 : 13:13 22 

before you came? 

02 : 13:15 23 

A. It would have to be many years before to leave no 

02 : 13:17 24 

signs of disturbance. 

02 : 13:19 25 

Q. Okay, many years could be maybe five? 
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A. Or more. 
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Q. Okay, would you agree that decomposition is strongly 
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affected by the environment? 

02 : 13:29 4 

A. Yes. 

02 : 13:29 5 

Q. Regarding human remains left in soil, you're 
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familiar with the decomposition of human remains in soil. 
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correct? 

02 : 14:00 8 

A. Yes. 

02 : 14:01 9 

Q. What types of chemicals would a human remains leave 
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in soil that was decomposing? 

02 : 14:06 11 

A. Human remains leave a number of compounds, many, up 

02 : 14:11 12 

to hundreds of compounds potentially. There are a few that 

02 : 14:15 13 

are thought to be unique to humans like carbon 

02 : 14:20 14 

tetrachloride for example. Those are typically left in 

02 : 14:23 15 

soil where a body has been decomposing. 

02 : 14:26 16 

Q. In any area by site one, you took no soil samples to 

02 : 14:32 17 

see -- to test for the presence of human remains? 

02 : 14:34 18 

MR. OAKES: Objection. Asked and answered. 

02 : 14:42 19 

THE COURT: Sustained. 

02 : 14:43 20 

MS. BIANCO: May I have a moment, Your Honor? 

02 : 14:45 21 

THE COURT: Sure, absolutely. 

02 : 14:46 22 

(Whereupon, there was a pause in the 

02 : 14:51 23 

proceeding.) 

02 : 14:51 24 

MS. BIANCO: No further questions. Thank you. 

02 : 14:52 25 

THE COURT: Thank you. Mr. Oakes? 
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MS. BIANCO: I'll put this back. 

02 : 14:58 2 

THE COURT: Thank you. 

02 : 15:00 3 

REDIRECT EXAMINATION 

02 : 15:01 4 

BY MR. OAKES: 

02 : 15:01 5 

Q. Doctor, you testified at approximately twenty-nine 

02 : 15:15 6 

inches there was an area of undisturbed clay. Can you 

02 : 15:19 7 

describe for the Court what you mean by that and what the 

02 : 15:22 8 

significance of that finding was? 

02 : 15:23 9 

A. Well, essentially there was a change in the soil 

02 : 15:26 10 

such that there was a layer, a thick layer of clay that was 

02 : 15:31 11 

undisturbed that had not been mixed with soil through 

02 : 15:35 12 

digging previously, and so we stopped at that point because 

02 : 15:39 13 

of the fact that if it had been breached previously, we 

02 : 15:43 14 

would have seen a disturbance in that clay level. 

02 : 15:47 15 

Q. And that decision to stop at that area, would that 

02 : 15:50 16 

be consistent with your practice in other digs, other 

02 : 15:53 17 

forensic digs that you have been a part of? 

02 : 15:55 18 

A. Yes. 

02 : 15:55 19 

Q. And would that be consistent with best practices or 

02 : 15:59 20 

protocol in the area of medical examiners? 

02 : 16:02 21 

A. To my knowledge, yes. 

02 : 16:04 22 

MR. OAKES: Okay, no further questions. Your 

02 : 16:06 23 

Honor. 

02 : 16:06 24 

THE COURT: Ms. Bianco? 

02 : 16:08 25 

MS. BIANCO: I just have a couple of 
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Dr. Laura Knight - Recross 

questions. 

RECROSS-EXAMINATION 
BY MS. BIANCO: 

Q. Mr. Oakes just asked you if digging to the clay 
surface is consistent with protocol. Remember that answer? 
Remember that question, excuse me. 

A. Yes. 

Q. Okay, in your two prior experiences with the dogs 
that you talked about, did you dig below twenty-nine 
inches? 

A. I don't recall the specific depth of those digs. 

Q. Well, when were those digs? 

A. Again, I don't recall the specific dates. These 
were, you know, during the course of my career I've had a 
number of different forensic excavations and only a very 
small number have involved cadaver dogs. 

Q. Okay, well, where -- where were those experiences? 

A. At least one of them was here in Oswego County I 
believe, it was in this area, this region any way, and 
another one was in a previous jurisdiction that I worked in 
in Kansas City. 

Q. The one in Oswego County, do you remember what case 
that was on? 

A. No, I don't remember specifically. 

Q. You just remember that nothing was found? 
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A. That's right. 

Q. Have you ever been involved in a case where a dog 
alerted to remains and the remains were found? 

A. No. As I answered previously to that question, I 
have not had a case where a cadaver dog alerted and there 
were actually human remains found. 

Q. But you've only been involved in two other cases, 
correct? 

A. Two or three was my answer previously, yes. 

Q. Did you know the history of those dogs and whether 

they had found bodies in the past? 

A. No. 


MR. 

OAKES: 

Objection. 

THE 

COURT: 

Hold on. What's your objection? 

MR. 

OAKES: 

Beyond the scope. 

THE 

COURT: 

Well beyond the scope. Sustained. 

MS. 

BIANCO: 

No further questions. 

THE 

COURT: 

Is the doctor subject to recall or 


can she go? 

MR. OAKES: I believe she can go, Your Honor. 
THE COURT: Thank you, doctor. Have a good 

day. 

THE WITNESS: You too. 

THE COURT: Next witness? 

MR. OAKES: Your Honor, People call William 
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Walsh. 

WILLIAM WALSH, Called as a witness, having been 
duly sworn, was examined and testified as follows: 

THE CLERK: Please state your name for the 

record. 

THE WITNESS: Bill Walsh, W-A-L-S-H. 

THE CLERK: Thank you. 

THE COURT: Judge Walsh, before we start 
having questions presented to you, do you consent to 
having your testimony video or audio taped? 

THE WITNESS: Sure. My courtroom was always 

open. 

THE COURT: Okay. 

(People's Exhibit PPP was marked for 
identification). 

MR. OAKES: Your Honor, do you have any 
objection if I refer to the judge as judge during the 
proceedings? 

THE WITNESS: I'm retired. I'm Bill. 

MR. OAKES: Bill, okay. 

THE WITNESS: Yeah. 

THE COURT: Ms. Bianco, what did you do with 
Exhibits 8, 9 and 10? You were showing them to the 
officer and then you realized it was NNN. 

MS. BIANCO: I put them back up on the -- 
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(Whereupon, there was a pause in the 
proceeding.) 

MR. OAKES: Thank you. Your Honor. 

DIRECT EXAMINATION 
BY MR. OAKES: 

Q. Good afternoon, Mr. Walsh. 

A. Good afternoon. 

Q. Can you please describe to the Court your 
involvement with the case of Richard Thibodeau? 

A. I was the attorney that represented Richard 
Thibodeau at trial. 

Q. And when did you first become involved with Richard 
Thibodeau's case? 

A. I can't tell you exactly when I was assigned to 
represent him. Whenever that was. 

Q. Through the course of your representation was it an 
assignment or were you retained? 

A. I was assigned. 

Q. And during -- do you know who the codefendant was 
for Richard Thibodeau? 

A. His brother, Gary. 

Q. And do you know who represented Gary Thibodeau? 

A. Joseph Fahey. 

Q. And during the course of your representation of Gary 
Thibodeau, did you ever speak with Attorney Fahey about the 
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cases? 

A. I represented Richard. 

Q. Right. 

A. I think you said Gary. 

Q. I may have misspoke, I'm sorry. During the course 
of your representation of Richard Thibodeau, did you ever 
speak with Attorney Fahey regarding his representation of 
Gary? 

A. Certainly. The cases were separated later on, but 
early on we represented them jointly. 

Q. Because the allegation is that the two men acted 
together in concert? 

A. That I -- 

Q. The allegation from the prosecution was that Gary 
and Richard Thibodeau had acted together and in concert in 
the kidnapping of Heidi Allen, correct? 

A. Yes, that's true. 

Q. And do you recall who the assistant district 
attorney was who was prosecuting the case? 

A. Donald Dodd and Donald Todd I think represented the 
People. 

Q. And during the course of the investigation, did you 
hire an investigator or did you work with an investigator 
on the case? 

A. I did not hire an investigator. I represented 
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Richard entirely by myself. Robert Calver was the 
investigator hired by Joseph Fahey to assist him in his -- 
in Gary's defense. 

Q. Okay, and during the course of your representation 
of Richard, did you ever speak with Mr. Calver? 

A. Yes. 

Q. And did Mr. Calver ever provide you with information 
that he had obtained during the investigation relative to 
Gary essentially sharing information between the two 
brothers? 

A. I'm sure that he did. 

Q. And for the two cases, the case of Gary Thibodeau, 
this defendant went to trial first, correct? 

A. Correct. 

Q. And before Gary Thibodeau's trial, did you ever 
speak with Attorney Fahey about the defenses or about 
certain evidence that had been provided? 

A. Of course. 

Q. And generally what were the nature of those 
conversations or what -- what were they about? 

A. Normal conversations you'd have with any co-counsel 
in a criminal case. The defense, the witnesses, evidence, 
virtually everything that affected the case. 

Q. And during the course of preparing for the trials, 
for both trials, did you review any reports that you had 
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obtained from the Sheriff's Department, review those with 
Attorney Fahey or have discussions about certain reports, 
certain documents? 

MS. BIANCO: Objection. He's leading the 
witness. Your Honor. 

THE COURT: It's a foundational question. 

I'll allow it. 

A. We spoke about any number of different things. 

Q. During the course of Gary Thibodeau's trial, what 
was your involvement with the trial? 

A. I was not involved in the trial, but I was allowed 
to sit at the defense table with Joseph Fahey and Gary 
Thibodeau. 

Q. And Mr. Walsh, what was the purpose of you being at 
the defense table with Gary Thibodeau and Attorney Fahey? 

A. Well, personally I wanted to be there to watch the 
case and see how it went. If I had the opportunity to do 
that, then I felt that I would have a leg up in Richard's 
defense. 

Q. And during the course of the trial, during the 
actual proceedings in the courtroom, did you ever talk with 
Attorney Fahey about a line of questioning, or look, are 
there any other questions that we should be asking, have 
those types of conversations with him? 

A. I'm sure that occurred but Joseph Fahey is an 
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eminently skilled lawyer. I wouldn't be -- I think I 
mentioned in my affidavit I wouldn't be presumptuous enough 
to tell him how to try a case. 

Q. Mr. Walsh, would it be fair to say that the amount 
of discovery you obtained from the District Attorney's 
Office was voluminous? 

A. At a minimum. 

Q. And when you obtained the discovery from the 
District Attorney's Office, can you please describe what 
efforts you personally made to organize your file? 

A. I -- I can't tell you exactly how much time I spent, 
but just my -- the assigned counsel voucher, I kept track 
of the time naturally that I would spend on the case, but I 
just spent countless hours going through it. There was 
just so much material to deal with it took me months to go 
through it. 

Q. And setting aside how long it took you, can you 
generally describe the process that you went through in 
organizing it? What was your methodology? 

A. What I tried to do is -- 

MS. BIANCO: Objection. Your Honor, objection 
to his methodology of organizing his file. 

THE COURT: Yeah. Where are we going with 

thi s? 

MR. OAKES: Well, Your Honor, the defense's 
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argument is that they compared Attorney Walsh's file to 
the file of Attorney Fahey and that's how they 
discovered they didn't have certain documents so I 
think how this witness prepared his file and organized 
it is relevant. 

THE COURT: I'll allow it. 

MS. BIANCO: Your Honor, it had nothing to do 
with how it's organized, we just compared what he had 
to what Judge Fahey had. 

THE COURT: I’ll allow it. I think it’s a 
semantics argument. 

A. What I attempted to do was with each document, if 
there was a name on the document, whether it was a witness 
or a law enforcement officer, I developed a file for that 
individual. If there were two names, I would make two 
copies and make two files, and I did that with every single 
document that I had, so by the time I had finished the 
case, I -- I don't know how many files that I had, but any 
time anybody was mentioned in a file, that was copied and 
that piece of paper went in the file, and that way I had a 
file for everybody that was mentioned, and any time another 
piece of paper came up, that went in their particular file, 
so each file with a person's name on it had every piece of 
paper that that individual's name was -- was listed on. 

Q. Okay, and just so that I'm clear, Mr. Walsh, if you 
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received a ten-page report that had three individual's 
names on it, you'd make three copies of that ten-page 
report and make a sub-file under the name of each of those 
people? 

A. That's correct. 

Q. Now during the course of preparing for the trial and 
meeting with Attorney Fahey, did you ever have an 
opportunity to review his file, his physical paper file? 

A. I -- I did see his file at his home. He had that in 
his attic. 

Q. And when was that? 

A. Sometime before the trial. 

Q. And you said you saw the file in the attic. Was 
this basically a prep session between the two of you? 

A. No, he just -- for some reason we wound up going up 
to his attic so he could show me the file that he had and 
how he was organizing it. 

Q. Okay, and what was the condition of his file when 
you saw it that day? 

A. Well, it was -- I would say it was loosely organized 
but it was -- it was so big that he had it spread out all 
over his attic. I mean it was a very large room that it 
was in, and it was just -- there were papers everywhere. 

Q. Did he have a filing system like yours where there 
was a sub-file for each person named in each report? 
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A. No. I don't -- Joseph Fahey wasn't as particular as 
I was in that respect, but what Joseph would -- Joseph knew 
not only what was on every single piece of paper, he knew 
where it was and how to locate it. That's what -- I was 
somewhat astounded by that. He's got a terrific memory, 
and he could -- his desk at his office downtown, we shared 
space as judges, it was piled like this, (indicating) but 
he knew where every single piece of paper was and he knew 
what was on it. I found that incredible, but he was good at 
it. 

Q. Now, when the case went to trial for Gary Thibodeau, 
and you were at counsel's table, could you see Attorney 
Fahey's file, the file that he was working from during the 
trial for Gary Thibodeau? 

A. Yes, he had that with him. 

Q. Okay, and how was that organized? 

A. I -- I believe it was in -- in boxes. I can't -- I 
don't have a specific recollection of that. I had my file 
there, but -- but Joseph also had his as well. 

Q. And when you say you had your file, did you have the 

entirety of your file with you? 

A. I had everything that I had, yes. 

Q. What was the purpose of bringing your file to Gary 

Thibodeau's trial? 

A. I just -- Joe and I discussed it, and we just 
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thought it would be best to have both files there just in 
case I had -- if he couldn't lay his hand on a piece of 
paper for some reason, he could always ask me for it, and I 
had it labeled by name, so any witness that testified, I 
had a file with everything that his name was associated 
with right there as a backup to whatever Joseph Fahey had. 

Q. Okay, and Mr. Walsh, were there any times during the 
trial of Gary Thibodeau where Attorney Fahey couldn't 

locate a piece of paper and you had to find a report or a 

statement from your file? 

A. Yes. 

Q. Did that happen once or more than once? 

A. I'm sure it was more than once because I remember 

when he would finish with a piece of paper, he'd toss it on 

the desk, and I would scramble to get it to put it back in 

my file so I wouldn't lose it. 

Q. And if you had to estimate, how many times would you 
say that he looked at reports or statements or something 
from your file during the course of Gary Thibodeau's trial, 
ballpark? 

MS. BIANCO: Objection to reports. Why don't 
we ask specifically about these reports. 

THE COURT: Yes. Let's get to the point. 

MR. OAKES: Well, part of what we’re trying to 

show. Your Honor, is that Attorney Fahey had access to 
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Attorney Walsh's files, so again, the idea that if it 
was in Attorney Walsh's file, it was essentially 
available to Attorney Fahey during the course of the 
trial. 

MS. BIANCO: I'm going to object to that. The 
fact that one attorney may have gotten paperwork the 

other attorney didn't -- 

THE COURT: I can't make that leap. I'll 

agree with you. I'll sustain on that end. 

Q. Okay, Attorney Walsh, when was Richard Thibodeau's 

trial if you recall? 

A. Twenty years ago. 

Q. Good answer. And you were obviously in private 
practice at the time that you were representing Richard 
Thibodeau. At some point did you leave private practice? 

A. Yes. 

Q. And when was that? 

A. I believe it was 2001 I was elected to the bench. 

Q. Onondaga County Court? 

A. Correct. 

Q. And you served a full ten-year term, correct? 

A. That's correct, and then one -- there was one 
election after that and I served one year and then decided 
to retire. 

Q. And when you took the bench, what happened to the 
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William Walsh - Direct 
file for Richard Thibodeau? 

A. Well, I -- I believe it was much earlier than that, 

I think it was after Richard's trial that he asked to have 
the file back and so I gave him everything I had. I think 
that was after -- sometime after the trial, I don't know 
when, but I don't think it was too much longer than when -- 
when he was acquitted, it was shortly thereafter I believe. 

I'm not sure but -- 

Q. To the best of your recollection probably within a 
year of the acquittal? 

A. Yes, I believe so. 

Q. And so if the trial occurred in ninety-five, 
probably no later than at the end of ninety-six? 

A. That would be my best guess. 

Q. And you haven't seen the file since that time? 

A. No. 

Q. No? 

A. I should say I -- I did have some associated 
paperwork that I kept but it wasn't -- it may have been 
duplicates of some of the paperwork in the trial file but 
I -- I felt that I wanted to keep those for some reason. 

Q. Okay. 

A. I -- I threw those out after I decided to retire. I 
think that was the last thing in my office that I threw in 
the wastebasket. 
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02 : 36:54 1 

Q. Attorney Walsh, during the course -- well, prior to 

02 : 37:00 2 

Gary Thibodeau's trial, did you ever have the occasion to 

02 : 37:04 3 

meet with Investigator Terry Whipple of the Sheriff's 

02 : 37:09 4 

Department? 

02 : 37:09 5 

A. Yes, I met -- I met Terry and I used to speak with 

02 : 37:13 6 

him quite regularly. 

02 : 37:14 7 

Q. Okay, and did you ever have an occasion to meet with 

02 : 37:17 8 

him at the Oswego County DA's Office, essentially the Grand 

02 : 37:21 9 

Jury room, the old Grand Jury room? 

02 : 37:23 10 

A. I'm sure I did. 

02 : 37:24 11 

Q. And do you recall ever reviewing any files with him 

02 : 37:30 12 

or attending any meetings with Investigator Whipple when 

02 : 37:35 13 

Attorney Fahey was also present? 

02 : 37:37 14 

A. That I can't be sure. I know that I -- I spoke with 

02 : 37:44 15 

Investigator Terry Whipple at length, not just about the 

02 : 37:48 16 

trial but a lot of other interests that we shared. I liked 

02 : 37:52 17 

him very much. I thought he was an excellent investigator. 

02 : 37:55 18 

In fact I was jealous of his file because his was color 

02 : 37:58 19 

coded. He had one leg up on me there. 

02 : 38:08 20 

Q. Mr. Walsh, in preparation for this hearing and 

02 : 38:11 21 

during the course of the more recent litigation, the 440 

02 : 38:14 22 

subject of the hearing, you were provided with certain 

02 : 38:17 23 

documents by my office, by me, correct? 

02 : 38:20 24 

A. Correct. 

02 : 38:20 25 

Q. And you reviewed those? 
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02 : 38:22 1 

A. When you sent them to me, yes. 

02 : 38:24 2 

MR. OAKES: Your Honor, may I approach the 

02 : 38:34 3 

witness? 

02 : 38:34 4 

THE COURT: Sure, absolutely. 

02 : 38:41 5 

Q. (Handing). Mr. Walsh, the document that I provided 

02 : 39:35 6 

to you that's been marked I believe as PPP, is that PPP in 

02 : 39:39 7 

front of you, Mr. Walsh? 

02 : 39:40 8 

A. There's Exhibit M, N, 0 and P. 

02 : 39:44 9 

Q. And I apologize, Mr. Walsh. Okay, for the sake of 

02 : 39:50 10 

the proceedings marked as -- identification PPP? 

02 : 39:53 11 

A. Yeah, okay. 

02 : 39:55 12 

Q. Okay. 

02 : 39:55 13 

A. PPP, correct, I'm sorry. 

02 : 39:58 14 

Q. Nope, that's fine. And you recognize PPP? 

02 : 40:02 15 

A. Yes. There's four exhibits, M, N, 0 and P. 

02 : 40:07 16 

Q. Okay, and you reviewed those reports prior to today 

02 : 40:12 17 

and actually several months ago, correct? 

02 : 40:15 18 

A. Correct. 

02 : 40:15 19 

Q. And I'm going to ask you to take a look at what's 

02 : 40:20 20 

identified as Exhibit M. 

02 : 40:22 21 

A. I have. 

02 : 40:22 22 

Q. And what I'm going to ask you to do, Mr. Walsh, is 

02 : 40:33 23 

compare what's in front of you as Exhibit M to what's been 

02 : 40:37 24 

received at this hearing as Defendant's Exhibit 5. I think 

02 : 40:45 25 

the typed pages look different, but it starts here and goes 
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through. 

A. All right, I have the two of them. 

Q. Okay, and what's identified as Exhibit M as part of 
PPP, is that the same report that appears in Exhibit 5 that 
you're holding in your left hand? 

A. It's different. 

Q. The typeface is different? 

A. Well, it appears that the -- it is different. The 
last paragraph is different. 

Q. Okay, and what I'd ask you to do -- 

A. I can tell that without my glasses. 

Q. Looking at the bottom of this page, as part of 
Exhibit 5, I believe it would correspond to here, if we 
turn to the last page of Exhibit 5 that's been received in 
this hearing as Exhibit 5, does this correspond with this 
here if you would please compare the two? 

THE COURT: Mr. Walsh, do you want to borrow 
my glasses? 

THE WITNESS: I may have to borrow those. Your 

Honor. 

MS. BIANCO: If the witness would like some 
reading glasses, we have them. 

A. Yes. The second page of Exhibit 5 does portray the 
lower two-thirds of Exhibit M. 

Q. Okay. 


Jennifer Adydan 
Official Court Reporter 



02 : 42:44 

i 

02 : 42:51 

2 

02 : 42:53 

3 

02 : 42:56 

4 

02 : 42:58 

5 

02 : 42:59 

6 

02 : 43:04 

7 

02 : 43:11 

8 

02 : 43:15 

9 

02 : 43:18 

10 

02 : 43:21 

11 

02 : 43:22 

12 

02 : 43:27 

13 

02 : 43:30 

14 

02 : 43:31 

15 

02 : 43:32 

16 

02 : 43:38 

17 

02 : 43:43 

18 

02 : 43:45 

19 

02 : 43:53 

20 

02 : 43:56 

21 

02 : 43:57 

22 

02 : 43:57 

23 

02 : 44:01 

24 

02 : 44:03 

25 


William Walsh - Direct 

A. And the first page that you showed me of that 
exhibit, that really didn't match up with the top of 
Exhibit M. That's where the confusion was. 

Q. That was my confusion as well, Mr. Walsh. 

A. Okay. 

Q. But the information that appears on Exhibit M of 
PPP -- well, let me ask you. Exhibits M, N, 0 and P which 
are part of what's been marked for identification as 
People's Exhibit PPP for this hearing, were those attached 
to an affidavit that you prepared in the fall of last year? 

A. That's correct. 

Q. And do you recognize those Exhibits M, N, 0 and P as 
generally corresponding to exhibits that were attached to 
defense motion in this case? 

A. I believe so. 

Q. And reviewing Exhibit M that was attached to defense 
motion which is part of PPP, had you seen that report or 
when did you first see that report? 

A. Well, I think more properly you asked me if I 
remembered seeing that exhibit, if I was furnished that 
exhibit at trial. 

Q. Yes. 

A. And I believe in my affidavit I said that as far as 
Exhibit M, I couldn't be certain. 

Q. Okay. 


Jennifer Adydan 
Official Court Reporter 



02 : 44:04 

i 

02 : 44:09 

2 

02 : 44:16 

3 

02 : 44:18 

4 

02 : 44:24 

5 

02 : 44:28 

6 

02 : 44:31 

7 

02 : 44:35 

8 

02 : 44:38 

9 

02 : 44:45 

10 

02 : 44:49 

11 

02 : 44:52 

12 

02 : 44:56 

13 

02 : 45:00 

14 

02 : 45:01 

15 

02 : 45:02 

16 

02 : 45:03 

17 

02 : 45:11 

18 

02 : 45:13 

19 

02 : 45:14 

20 

02 : 45:15 

21 

02 : 45:18 

22 

02 : 45:20 

23 

02 : 45:24 

24 

02 : 45:25 

25 


William Walsh - Direct 

A. As far as the other three, I was fairly certain that 
I had received those, but again, I can't say for absolute 
certainty, with absolute certainty, I'm sorry. 

Q. So Exhibit No. 5 which has been admitted here at the 
hearing, that report, you're not certain whether you 
received that or not prior to trial? 

A. I -- I can't say with any -- I can't say I'm 
absolutely certain. It seems familiar but I -- I really 
can't say. N, 0 and P I -- I do seem to recall, and I 
think I used those at trial, but again, the transcript from 
the first trial would be dispositive of that. 

Q. Okay, and Mr. Walsh, if you would, would you turn to 
Exhibit N that's in that packet? 

A. Exhibit N? 

Q. N. 

A. Okay. 

Q. N as in Nancy please. Actually take this back. 

MS. PEEBLES: Judge, we're having a hard time 
following the exhibits. 

THE COURT: So am I. 

MS. PEEBLES: And I know -- I understand why 
he's using those, but what he's referring to is already 
in evidence. It would make more sense if he used what 
we already have marked. 

MR. OAKES: Well, that's where I'm going for 
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the remaining Exhibit M that the defense attached to 
their motion. 

THE COURT: M for Michael or N for Nancy? 

MR. OAKES: Sorry. This witness was familiar 
with Exhibit M as in Michael which was attached to the 
defense motion. 

THE COURT: Okay. 

MR. OAKES: The portion of the report that 
they attached to their motion, 440 motion, is what this 
witness had reviewed. That's different than the 
exhibit that they've offered here at the hearing, so 
that was part of the differences. This witness had 
seen what was attached to their motion as M as in 
Michael. 

THE COURT: Right. 

MR. OAKES: Rather than Exhibit 5. The other 
exhibits, N, 0 and P, do correspond with exhibits that 
have been entered, and we can show those more directly 
at this point. 

THE COURT: That’s fine. Let's get right to 

that. 

Q. Okay, in looking at Exhibit N, Mr. Walsh, I'm going 
to hand you what's been received as Defendant's Exhibit 9. 
Are those the same? 

A. They're the same. 
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Q. Okay, and so as far as Exhibit 9, it's your 
recollection that you did receive that document prior to 
trial? 

A. Yes. 

Q. I'm now going to ask you to turn to Exhibit 0, and 
I'm going to hand you what's been received at this hearing 
as Defendant's Exhibit 8 and ask you to compare those, Mr. 
Walsh. 

A. They're the same. 

Q. And regarding Defense Exhibit 8, did you receive 
that prior to trial? 

MS. BIANCO: I’m going to object to the prior 
trial. If we can ask specifically when because that 
trial was months after Fahey's trial. 

THE COURT: That's fine if you ask him that. 

Q. Mr. Walsh, do you recall when you received Exhibit 
9? 

A. When you sent it to me or -- 

Q. I'm sorry, going back to the time of the discovery, 

when the discovery was turned over to you by Mr. Dodd, do 

you recall, do you have a specific recollection as to when 
you received that? 

A. No. Not a chance. There were just boxes of stuff. 

Q. But you do recall receiving Exhibit 9? 

A. I believe I did receive this, but again, I can't say 
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with absolute certainty, but I'm rather familiar with it 
and I think I did receive it. 

Q. And do you have a recollection whether you would 
have received that prior to the trial of Gary Thibodeau? 

A. I again, if I -- it would depend upon when the 
information was furnished to me by the District Attorney's 
Office. That was an ongoing process. I believe the lead 
sheets just kept snowballing all through the beginning 
stages of the proceedings. Not the legal proceedings, but 
during discovery I kept receiving documents as we went 
along. The case was still in flux even as we went forward 
with it. 

Q. Mr. Walsh, I'm going to ask you to turn to Exhibit P 
that you previously reviewed as part of your affidavit. 

I'm now going to hand you what's been marked for 
identification as -- well, what's been received at this 
hearing as Exhibit 11-A, and I'm going to ask you to turn 
to a page -- actually I think it's the first one, and I'm 
going to ask you to turn to page two here and compare it to 
what's been received as part of Exhibit 11-A, and do you 
recognize the document that appears in Exhibit 11-A? 

A. 11-A is different than Exhibit P. 

Q. Okay, but the information that's in the report for 
11-A with the writing on, "this writer along with -- " 

A. That appears to be the same. It appears to be a 
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copy. 

Q. But the information that was contained in that 
report, that had been provided to you? 

A. Yes, I believe so. 

Q. And do you recall -- if you recall, Mr. Walsh, when 
that was provided to you? 

A. No. 

MS. BIANCO: Judge, Mr. Oakes is pointing to a 
stamp. There's two stamps. I don't know which one you 
were pointing to. 

Q. I was pointing to the second page of Exhibit 11-A, 
the first page being the cover letter for Mr. Dodd and then 
the second page being that report. Is that correct, Mr. 
Walsh? 

A. Yes. 

Q. As to what you were speaking of? 

A. Yes. 

Q. Mr. Walsh, I'm going to hand you what's been 
received during this hearing as Defendant's Exhibit 11 and 
ask you to compare that to P. 

A. They're the same. 

Q. And Exhibit 11 is actually multiple pages, I believe 
three pages? 

A. That is correct. They're not -- the second page is 
not exactly the same because the annotation below the 
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verbiage at the top where it says regarding OCSD evidence 
R. Thibodeau, G. Thibodeau, I-N-U Kleist, I-N-V Kleist. 

That was added, and it's not on the Exhibit P, but other 
than that, they're identical. 

Q. Okay, and other than that difference that you have 
just described, do you remember receiving Exhibit 11? 

A. Yes. 

Q. From the District Attorney's Office? 

A. That's correct. 

Q. And do you recall when you received that, Mr. Walsh, 
from the DA's Office? 

A. Twenty years ago approximately. 

Q. Mr. Walsh, Gary Thibodeau's trial took place in May 
and early June of 1995. Is that your recollection? 

A. I'll agree with you. I don't really remember. 

Q. Okay, prior to Gary Thibodeau's trial, were you 
aware of information that Heidi Allen had been identified 
as a confidential informant? 

A. I -- I was aware of that, but I can't tell you when 
I was aware of that. 

Q. Mr. Walsh, do you recall attending a pretrial 
conference or motion arguments that occurred in December 
eighth of -- December eighth of 1994 regarding Gary 
Thibodeau's case and Richard Thibodeau's case? 

A. I don't recall. 
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MS. BIANCO: Objection. I don't know if he's 
impeaching his own witness or -- 

THE COURT: Hold on a second. 

MS. BIANCO: Is he impeaching his own witness? 

He hasn't asked a question, or if he's trying to 
refresh his recollection without a question being 
asked, I think it's improper and he's leading. 

THE COURT: Does somebody need water in the 
back? It's not a problem if they do. But ask the 
question. I didn't hear a question because there was 
coughing. Go ahead. Ask the question. 

MR. OAKES: Certainly. Well, Your Honor, I -- 
I had asked the witness whether he was aware of her 
status as a confidential informant. 

THE COURT: Correct. 

MR. OAKES: He said he was unsure of the time. 

What I was attempting to do is refresh his recollection 
as to when he was aware of that. 

THE COURT: Then ask that question so it 
doesn't sound like you're trying to impeach him. 

Q. Mr. Walsh, if you were to see a transcript from the 
December eighth, 1994 appearance that you appeared, would 
that potentially refresh your recollection as to whether 
you knew at that time? 

A. I don't know. 
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Q. Okay, could it potentially refresh your 
recollection? 

A. Potentially anything. 

Q. Okay. 

THE COURT: This might be a good time for a 
ten-minute recess. It's been almost two hours. Okay. 
Mr. Walsh, would you please step down. We'll be back 
at 3:10. 

(Whereupon, there was a recess.) 

THE COURT: Mr. Walsh, consider that you're 
still under oath, sir. 

THE WITNESS: Yes, sir. 

BY MR. OAKES: 

Q. Mr. Walsh, I'm going to hand you what's been 
received in evidence as People's Exhibit B, transcript of 
the December eighth, 1994 appearance before the Honorable 
Jack Brandt, John Brandt, where you and Attorney Fahey were 
present. I'm going to ask you to turn to the page if you 
would please. Your Honor, Mr. Walsh, where the orange 
sticker, where it's flagged, and begin reading where it 
says "Mr. Fahey" and read through the next page if you 
would please. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Yeah, I've read the two pages. 
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03 : 12:54 1 

Q. Mr. Walsh, after reading those two pages, does that 

03 : 12:58 2 

refresh your recollection whether you were aware of Heidi 

03 : 13:01 3 

Allen's status of confidential informant? 

03 : 13:04 4 

MS. PEEBLES: Can we have the page number that 

03 : 13:07 5 

he's referred to? 

03 : 13:07 6 

THE WITNESS: The two pages that I just read 

03 : 13:09 7 

from were page thirty, the bottom paragraph, and 

03 : 13:14 8 

through the entire page thirty-one. 

03 : 13:17 9 

MS. PEEBLES: Thirty-one? Thank you. 

03 : 13:20 10 

Q. Mr. Walsh, does that refresh your recollection 

03 : 13:23 11 

whether you were aware that Heidi Allen was a confidential 

03 : 13:26 12 

informant on the date of that appearance? 

03 : 13:28 13 

A. I don't have any recollection of this at all. I 

03 : 13:31 14 

mean what's -- I don't dispute the transcript but I -- I 

03 : 13:34 15 

don't remember the hearing. 

03 : 13:37 16 

Q. Do you remember speaking with newspaper reporters in 

03 : 13:42 17 

the day or two following that court appearance, Mr. Walsh? 

03 : 13:45 18 

A. In all likelihood I did but I don't remember. 

03 : 13:48 19 

Q. If you were to receive one of those newspaper 

03 : 13:58 20 

reports, Mr. Walsh, would that potentially refresh your 

03 : 14:01 21 

recollection? 

03 : 14:01 22 

A. Anything's possible, Mr. Oakes. 

03 : 14:05 23 

Q. Okay. 

03 : 14:08 24 

A. This presumes they got it right, correct? 

03 : 14:26 25 

Q. Mr. Walsh, I'm going to hand you what's been 
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received as Defendant's Exhibit 7 in this matter and ask 

03 : 14:33 2 

you if you would take a moment to review that silently to 

03 : 14:37 3 

yourself. 

03 : 14:37 4 

A. Certainly. 

03 : 14:40 5 

THE COURT: Mr. Oakes, you might want to take 

03 : 14:42 6 

back People's Exhibit B. 

03 : 14:45 7 

MR. OAKES: Thank you. Your Honor. 

03 : 16:39 8 

A. Okay, I've reviewed that. 

03 : 16:41 9 

Q. Okay, and that -- is that the December ninth, 1994, 

03 : 16:44 10 

Mr. Walsh? 

03 : 16:48 11 

A. Yes. 

03 : 16:49 12 

Q. And reviewing that, does that refresh your 

03 : 16:52 13 

recollection? 

03 : 16:53 14 

A. No. 

03 : 16:56 15 

Q. Mr. Walsh, I'm going to ask you if you would please 

03 : 17:07 16 

review Defense Exhibit 4, a December seventh, 1994 article 

03 : 17:11 17 

if you would please? 

03 : 17:19 18 

THE COURT: What’s the date of that? December 

03 : 17:21 19 

what? 

03 : 17:21 20 

MR. OAKES: December seventh. 

03 : 17:23 21 

MS. BIANCO: Your Honor, is there a question 

03 : 17:25 22 

pending or is he just reviewing exhibits? 

03 : 17:27 23 

THE COURT: I think he's trying to refresh his 

03 : 17:29 24 

recollection. 

03 : 17:30 25 

MR. OAKES: Correct. 


Jennifer Adydan 


Official Court Reporter 



William Walsh - Direct 


1622 


03 : 18:12 

i 

03 : 18:21 

2 

03 : 18:21 

3 

03 : 18:22 

4 

03 : 18:26 

5 

03 : 18:26 

6 

03 : 18:32 

7 

03 : 18:39 

8 

03 : 18:42 

9 

03 : 18:47 

10 

03 : 19:00 

11 

03 : 19:05 

12 

03 : 19:07 

13 

03 : 19:08 

14 

03 : 19:09 

15 

03 : 19:10 

16 

03 : 19:12 

17 

03 : 19:14 

18 

03 : 19:18 

19 

03 : 19:22 

20 

03 : 19:49 

21 

03 : 19:52 

22 

03 : 19:55 

23 

03 : 19:58 

24 

03 : 19:59 

25 


(Whereupon, there was a pause in the 
proceeding,) 

A. Okay, I've reviewed that. 

Q. Does reviewing of that refresh your recollection, 
Mr. Walsh? 

A. The reporter in that cites "they" as both Joseph 
Fahey and myself. I don't recall. I don't -- that doesn't 
refresh my recollection, and it may have been Joseph Fahey 
that -- that was speaking there. I -- I don't remember. 

Q. Mr. Walsh, if I can have that exhibit back please. 
Mr. Walsh, how would you describe your working relationship 
with Attorney Fahey at that time in December of 
ninety-four? 

MS. BIANCO: Objection to the relevance of 
their working relationship. 

THE COURT: Yeah. I'm not sure where we're 
going with this, Mr. Oakes. Get to a point quickly 
because you seem to want the Court to leap and say if 
Mr. -- if Mr. Walsh did it this way, Mr. Fahey should 
have done it that way. It's not a fair comparison. 

Q. Mr. Walsh, would you agree that as to whether Heidi 
Allen was a confidential informant or not would be 
important to both Richard Thibodeau's case and Gary 
Thibodeau's case? 

MS. BIANCO: Objection, leading, and objection 
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to what's important in Gary Thibodeau's case. So two 
separate objections please. 

THE COURT: I'll sustain it. 

Q. What significance if any would you have placed upon 
Heidi Allen being a confidential informant in your 
representation of Richard Thibodeau? 

MS. BIANCO: Objection to the significance of 
Richard Thibodeau trial. 

THE COURT: I'll allow it. 

A. I'd certainly be interested in that. I'd be 
interested in anything that affected Richard's trial, any 
information. 

Q. And if you had learned of that information prior to 
Gary Thibodeau's trial, would you have shared that with 
Attorney Fahey? 

MS. BIANCO: Objection, speculative, if the 
question is did he. 

THE COURT: I’ll sustain it. 

Q. What if any conversations did you and Attorney Fahey 
ever have regarding Heidi Allen's status as a confidential 
informant if you recall? 

MS. BIANCO: Objection to the foundation when 
these conversations would have occurred. 

THE COURT: Give us a when. 

THE WITNESS: Twenty years ago? 
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Q. Twenty years ago. Yes. Twenty years ago prior to 

03 : 21:13 2 

Gary Thibodeau's trial, what if any conversations would you 

03 : 21:18 3 

have -- did you and Attorney Fahey have regarding Heidi 

03 : 21:22 4 

Allen's status as a confidential informant that you recall? 

03 : 21:25 5 

A. I really can't recall. 

03 : 21:27 6 

Q. So they may have occurred, but you just don't 

03 : 21:31 7 

remember at this time, Mr. Walsh, is that fair? 

03 : 21:33 8 

A. That's fair. 

03 : 21:48 9 

MR. OAKES: No further questions. Your Honor. 

03 : 21:51 10 

THE COURT: Ms. Bianco. 

03 : 21:53 11 

MS. BIANCO: Yes, please, Judge. I'm just 

03 : 21:58 12 

going to get a couple of the exhibits before we start. 

03 : 22:01 13 

THE COURT: Okay. 

03 : 22:15 14 

MS. BIANCO: I'm looking for eleven and 11-A. 

15 

CROSS-EXAMINATION 

03 : 22:36 16 

BY MS. BIANCO: 

03 : 22:37 17 

Q. Good afternoon. Bill. 

03 : 22:42 18 

A. Good afternoon. 

03 : 22:44 19 

Q. Now you represented Richard Thibodeau in 1994 and 

03 : 22:49 20 

1995, is that correct? 

03 : 22:50 21 

A. Correct. 

03 : 22:51 22 

Q. And you handled many cases as a lawyer after that, 

03 : 22:55 23 

is that right? 

03 : 22:56 24 

A. I would believe so. 

03 : 22:58 25 

Q. And when you took the bench, you handled hundreds if 
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not thousands of cases during the time on your -- on the 
bench, is that right? 

A. I believe I was a judge at the time. I was a town 
judge in the Town of Geddes. 

Q. Oh, so besides the Town of Geddes, you handled 
hundreds of cases in the Town of Geddes, correct? 

A. Correct. 

Q. And when you were a County Court Judge, you handled 
hundreds if not thousands of cases while you were on the 
bench. 

A. I believe that's correct. 

Q. Would it be fair to say that your -- your memory in 
this matter is -- is diminished after more than twenty 
years? Would that be a fair statement? 

A. I can't remember if I brushed my teeth this morning. 

Q. Now on direct examination you talked about creating 
separate files for all of the people listed in the lead 
sheets. Do you remember that testimony? 

A. Well, not just the lead sheets, any -- any police 
report, anything that I obtained there were -- there were 
files for. 

Q. Did you put the dates you received the police 
reports or the lead sheets or the information on those 
documents? 

A. I -- I don't think so. I don't believe I did. I 
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didn't realize this would come up twenty years later. 

Q. Showing you what's been marked Defendant's Exhibit 
11, on page two, you see two date stamps on that? 

A. Yes, I do. 

Q. And one says May sixteenth, 1995, correct? 

A. Correct. 

Q. That would be the District Attorney's Office stamp? 

A. Yes, ma'am. 

Q. And the other says May twenty-third, 1995, correct? 

A. Correct. 

Q. Would it be fair to say that you couldn't have 
received those documents before those dates? 

A. I couldn't tell you. I -- I just don't know when I 
received them. 

Q. Okay. With regards to Exhibit 11-A, I'm showing you 
page three where there is a picture of a young girl, a 
sheriff's card and some information. Do you know if you 
ever received that particular piece of information? 

THE COURT: Clarification. Just page three? 

MS. BIANCO: Page three which is the 
confidential identity card, the fingerprints and the 
information about her background. 

A. I don't recall this. I really don't recall if I 
received this or not. The other reports I've reviewed are 
familiar but this one is not. 
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Q. Would it be fair to say that you can't be certain 
whether you received the Exhibits 8, 9 and 10 which was the 
Lortie, Montgomery and Kleist report, that you don't know 
if you had those before Gary Thibodeau's trial, would that 
be fair? 

A. That question kind of branched out there. Whether I 
remember the reports or the dates or -- 

Q. The Sergeant Roy Lortie report which was Exhibit 5, 

I believe you testified on direct examination that you 
weren't -- 

A. Is that -- would that be associated with Exhibit M 
as in Mike? 

Q. I wish you didn't ask me that question. 

A. If you could just show me the document I think that 

would be sufficient. 

Q. Certainly. I'm going to look at eight, nine and ten 
and eleven first which are up there. 

THE COURT: You just showed him eleven. 

Q. Yes, I showed you eleven, and you don't know whether 
or not you received that prior to Gary Thibodeau's trial, 
is that fair? 

THE COURT: No. He answered he was not sure 
if he received it prior to May sixteenth. 

MS. BIANCO: Okay. 

Q. Let me show you what's been marked Defendant's 
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Exhibit 8 first which was the Montgomery report. Can you 
state with certainty whether or not you received that prior 
to Gary Thibodeau's trial? 

A. I can't say with certainty that I received it at 
all. 

Q. Thank you, sir. Defendant’s Exhibit 9, the 
VanPatten report, can you state whether you received that 
report? 

A. Not to the degree of certainty that require -- I 
can't say a hundred percent, but I will add that the 
transcript of the trial would be dispositive of that issue. 

Q. Thank you. Showing you Defendant's Exhibit 10, I 
apologize but the same question, do you know if you 
received that document? 

A. Same answer. 

Q. Okay. 

A. Can't be absolutely certain. 

Q. Showing you what's been marked Defendant's Exhibit 
44 which was a punch card. 

THE COURT: Is it 144? 

Q. 144 which is a punch card, do you recall whether or 
not you ever received this particular document? 

A. No, I don't recall this. 

Q. You don't recall ever receiving that one or -- 

A. I can't say for certain but I don't think I received 
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03 : 29:16 1 

it. 

03 : 29:17 2 

Q. Thank you, sir. 

03 : 29:23 3 

MS. BIANCO: I have no further questions. 

03 : 29:25 4 

Thank you. 

03 : 29:26 5 

THE WITNESS: Thank you. 

03 : 29:27 6 

THE COURT: Mr. Oakes? 

03 : 29:35 7 

MR. OAKES: No further questions, Your Honor. 

03 : 29:37 8 

THE COURT: You do? 

03 : 29:38 9 

MR. OAKES: No. 

03 : 29:39 10 

THE COURT: No further questions. 

03 : 29:40 11 

MR. OAKES: No, thank you. 

03 : 29:41 12 

THE COURT: Mr. Walsh, please step down. 

03 : 29:45 13 

Thank you. I'm assuming next is Donald Dodd. 

03 : 29:55 14 

MR. MOODY: He would be our next witness. 

03 : 29:56 15 

THE COURT: He's been here most of the day. 

03 : 29:59 16 

It's after three o'clock. You know I'm going to have 

03 : 30:01 17 

to shut down at four. 

03 : 30:03 18 

MR. MOODY: Can we approach? 

03 : 30:04 19 

THE COURT: What is it? 

03 : 30:06 20 

MR. MOODY: Are you talking about kicking him 

03 : 30:07 21 

over till tomorrow morning? 

03 : 30:08 22 

THE COURT: Yeah, starting at 8:45, or do you 

03 : 30:10 23 

want to start him now? It's up to you guys. I'm 

03 : 30:13 24 

completely flexible. 

03 : 30:14 25 

MS. PEEBLES: I'd rather forge ahead. Judge. 
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03 : 30:16 1 

MR. MOODY: That's fine. We'll at least get 

03 : 30:18 2 

him started today. 

03 : 30:19 3 

THE COURT: That's fine. 

03 : 30:20 4 

MS. BIANCO: I want to return the evidence 

03 : 30:23 5 

before 

03 : 30:23 6 

THE COURT: Before you take it. 

03 : 30:25 7 

MS. BIANCO: Before I take it and it gets 

03 : 30:27 8 

lost. 

03 : 30:28 9 

THE COURT: Who is going to direct Mr. Dodd? 

03 : 30:30 10 

MR. MOODY: I am, Judge. 

03 : 30:39 11 

THE COURT: All attorneys understand we shut 

03 : 30:41 12 

down at four o'clock. 

03 : 30:50 13 

THE CLERK: Raise your right hand, put your 

03 : 30:58 14 

left on the Bible. 

03 : 30:59 15 

DONALD DODD, Called as a witness, having been duly 

03 : 31:00 16 

sworn, was examined and testified as follows: 

03 : 31:03 17 

THE CLERK: Please state your name for the 

03 : 31:08 18 

record. 

03 : 31:08 19 

THE WITNESS: Donald H. Dodd. 

03 : 31:10 20 

THE CLERK: Spell your last name. 

03 : 31:11 21 

THE WITNESS: D-0-D-D. 

03 : 31:13 22 

THE CLERK: Thank you. 

03 : 31:13 23 

THE WITNESS: Thank you. 

03 : 31:14 24 

THE COURT: Mr. Dodd, before any questions 

03 : 31:16 25 

begin, I have to ask you whether or not you consent to 
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having your testimony audio and video taped. 

THE WITNESS: I do so consent. Judge. 

THE COURT: Thank you. 

MR. OAKES: Excuse me. Your Honor. May I 
check with the witness? Mr. Dodd, is there a piece of 
paper on the witness stand? Did I leave something 
there? 

THE WITNESS: No. 

MR. OAKES: Okay. 

DIRECT EXAMINATION 
BY MR. MOODY: 

Q. Are you currently employed, sir? 

A. Yes, sir. I'm currently employed in private 
practice here in Oswego County as an attorney. 

Q. Besides being an attorney in private practice, do 
you do anything else? 

A. Serve as a town judge in the Town of Oswego. 

Q. How long have you been the town judge in the Town of 
Oswego? 

A. 1/1, 2014 to today's date. 

Q. So a little over a year 
A. Yes. 

Q. When did you enter private practice? 

A. 1984. 

Q. When did you enter private practice most recently? 
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A. The end of 2011 when I left the Oswego County 
District Attorney's Office and 2012 I entered into private 
practice. 

Q. You said that you left the Oswego County District 
Attorney's Office. What was your position or title with 
the Oswego County District Attorney? 

A. I initially started as a chief assistant DA in 1985 
and thereafter I ran for the elected position of district 
attorney. I was elected and starting service in 2004, 
elected for two terms, served eight years as DA in Oswego 
County. 

Q. So from 2004 to 2011? 

A. Yes, sir. 

Q. I want to direct your attention to 1994 in 
particular. At some point in time did you become involved 
in or have responsibility for the case involving the 
disappearance and abduction of Heidi Allen? 

A. Both involved in and participated in, yes. 

Q. What was your role? 

A. I was assigned by the district attorney at the time 
James Gross as an assistant DA in Oswego County to work and 
collaborate with the Oswego County Sheriff's Department to 
assist them in any fashion they deemed necessary for the 
purposes of furthering their criminal investigation, and in 
the event the facts led to an arrest and charges, to 
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03 : 33:21 1 

ultimately prosecute the individual or individuals charged. 

03 : 33:24 2 

Q. And was somebody or was one or more persons 

03 : 33:27 3 

eventually arrested? 

03 : 33:28 4 

A. Two persons were charged, Gary Thibodeau and Richard 

03 : 33:31 5 

Thibodeau, with the kidnapping of Heidi Allen. 

03 : 33:34 6 

Q. And were you responsible for both of their cases 

03 : 33:36 7 

once an arrest was made? 

03 : 33:37 8 

A. Exclusively responsible, yes, sir. 

03 : 33:40 9 

Q. During the course of your duties as the trial 

03 : 33:58 10 

assistant for the case, did you become familiar with the 

03 : 34:01 11 

contents of the file? 

03 : 34:02 12 

A. I did. 

03 : 34:03 13 

Q. And can you describe it for me please? 

03 : 34:05 14 

A. By the file, you mean the Oswego County Sheriff's 

03 : 34:09 15 

Department investigation file? 

03 : 34:10 16 

Q. Yes. 

03 : 34:11 17 

A. Well, first it was very voluminous. It was a large 

03 : 34:14 18 

file and it was made up of different component parts. 

03 : 34:18 19 

First component part would be the Oswego County Sheriff's 

03 : 34:22 20 

Department component part which would be specific reports 

03 : 34:26 21 

that individuals that were sheriffs would have prepared 

03 : 34:28 22 

whether it be a typed report or handwritten report, notes, 

03 : 34:34 23 

lead sheets. In addition to that portion of the file there 

03 : 34:39 24 

were also different police agencies that assisted the 

03 : 34:43 25 

Sheriff's Department as part of the overall investigation. 
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03 : 34:45 1 

and the complete file consisted of reports from different 

03 : 34:51 2 

police agencies whether in New York State or out of state. 

03 : 34:53 3 

Also reports from the Federal Bureau of Investigation. 

03 : 34:57 4 

There were many additional component parts which included 

03 : 34:59 5 

witness statements that may have been obtained at different 

03 : 35:02 6 

stages, physical evidence that was made part of the overall 

03 : 35:06 7 

investigation, photographs, videotapes, recordings. 

03 : 35:10 8 

Q. And during the course of the -- your handling of the 

03 : 35:15 9 

case, did you review all of those documents and all of 

03 : 35:18 10 

those other -- the video tapes and other things? 

03 : 35:20 11 

A. Every piece of paper that was part of that 

03 : 35:24 12 

investigation, I personally inspected. Every piece. 

03 : 35:28 13 

Q. If you know, approximately how many lead sheets were 

03 : 35:32 14 

there? 

03 : 35:32 15 

A. The approximate number of leads that were evidenced 

03 : 35:37 16 

in lead sheets was in excess of fifteen-hundred which -- 

03 : 35:40 17 

leads. 

03 : 35:42 18 

Q. You said that you retired from the Oswego County 

03 : 35:46 19 

District Attorney's Office in, well, January first of 2012, 

03 : 35:51 20 

is that right? 

03 : 35:51 21 

A. Technically 12/31, 2011. 

03 : 35:54 22 

Q. And since that time, since you left the District 

03 : 35:59 23 

Attorney's Office, have you had any access to the Heidi 

03 : 36:03 24 

Allen file without a member of the District Attorney's 

03 : 36:06 25 

Office, current member of the District Attorney's Office 
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being present? 

A. No access other than with the physical presence of 
either assistant DA or the DA or some member of the Oswego 
Sheriff's Department. 

Q. Now, once an arrest was made I assume an indictment 
was obtained? 

A. The Grand Jury -- I presented the evidence to the 
Grand Jury, true bill indictment was voted as it relates to 
both Gary Thibodeau and Richard Thibodeau, yes. 

Q. And at some point in time motions and discovery 
began? 

A. Yes. 

Q. Did you in conjunction with anyone else establish a 
procedure to make sure that all the documents that were 
contained in the Oswego County District Attorney's file, or 
excuse me, Oswego County Sheriff’s Department file turned 
over to the attorneys for Richard and Gary Thibodeau? 

A. I did, sir. I alone created the system and the 
structure that was utilized at all stages as it relates to 
statutory discovery being identified and turned over and 
also any and all Brady material. 

Q. Now, were you familiar or do you remember who the 
attorneys were for, well, let's start with Gary Thibodeau? 

A. Absolutely. That would be Attorney Joseph Fahey. 

Q. And who was the attorney for Richard Thibodeau? 
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A. That would be Attorney William Walsh. 

Q. And did you have conversations with them about 
that -- how things would be handled as far as discovery? 

MS. BIANCO: Objection as to conversations 
with them. When, who. 

THE COURT: Be a little bit more specific. 

Q. After indictments, when the discovery process began, 
what did you do to -- to relay them their -- the 
availability of documents in the file? 

A. As to both attorneys Fahey and Walsh, I spoke with 
them on a routine and regular basis relative to the case. 
Thereafter, I created a structure wherein the People would 
respond to CPL 240.20 discovery demand and also demands for 
any Brady information or material. The way that I 
addressed that with both counsel was to first make 
available for both attorneys Fahey and Walsh the 
opportunity to physically come to the District Attorney's 
Office and inspect all of the file. First part of it was 
that they could come to the DA's office and inspect all 
portions of the investigation file, and that was extended 
to both attorneys Fahey and Walsh. 

Q. We'll get to that in a minute. Let's start and move 
back to the procedure that you mentioned that you 
established for 240.20 material. Can you describe that for 
us? 
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03 : 38:38 1 

A. Yes. By way of foundation, the volume of material 

03 : 38:43 2 

was the most that I'd ever seen up until that date, and 

03 : 38:46 3 

even after practicing many years in the DA's Office, it 

03 : 38:49 4 

continued to be the most volume of material I'd ever seen, 

03 : 38:52 S 

so I created a structure that would be systematic, 

03 : 38:55 6 

organized and verifiable. The structure that I put in 

03 : 38:59 7 

place and required people to follow had to do with the 

03 : 39:05 8 

manner in which we were going to accurately photocopy all 

03 : 39:11 9 

aspects of the file and insure that we could verify that we 

03 : 39:15 10 

had photocopied and turned over to counsels Fahey and Walsh 

03 : 39:19 11 

that portion of the file. Specifically, the form that it 

03 : 39:24 12 

took would be that myself, working in conjunction with 

03 : 39:26 13 

Investigator Terrence Whipple, assigned the case by Sheriff 

03 : 39:32 14 

Nellis at the time, that all portions of the original file 

03 : 39:36 15 

that were to be reproduced, we had a series of counting 

03 : 39:41 16 

myself, eleven individuals that would be requested to make 

03 : 39:44 17 

photocopies of a portion of the file. The original -- 

03 : 39:47 18 

MS. BIANCO: Objection, Judge. Can we get a 

03 : 39:49 19 

time frame when this is supposed to happen? 

03 : 39:52 20 

THE COURT: Well, I'm assuming it's during the 

03 : 39:54 21 

entire -- 

03 : 39:56 22 

MS. PEEBLES: I think we need a specific time 

03 : 39:59 23 

period. 

03 : 39:59 24 

THE COURT: It's post-indictment to when? 

03 : 40:00 25 

Let's break it down. 
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Q. Do you know approximately when you would have 
established this procedure? 

A. December of 1994. 

Q. And this procedure would have continued then through 
the entirety of both Richard’s trial and Gary's trial? 

A. Yes. 

Q. So going back, you -- you started to explain the 
procedure? 

A. The procedure that was utilized was that the 
original Sheriff's Department investigation file had a 
series of component parts, and that individuals that were 
tasked to making reproductions were given a portion of the 
original file and then directed and requested by me or 
Investigator Whipple to make three exact reproductions of 
everything that was in the original portion of the file 
that was given to them. After they made the three exact 
reproductions, each of those reproductions went into a 
separate file box, box one, two and three, one for Attorney 
Fahey, one for Attorney Walsh, and the other was the file 
copy to submit it to the Oswego County Court. 

Q. When you say the Oswego County Court, who would have 
been the judge at the time? 

A. There were a series. It was either Judge Brandt at 
the time or Judge Clary. I can't recall precisely. Judge 
Clary was the trial judge in both matters. 


Jennifer Adydan 
Official Court Reporter 



03 : 41:23 

i 

03 : 41:28 

2 

03 : 41:30 

3 

03 : 41:34 

4 

03 : 41:36 

5 

03 : 41:38 

6 

03 : 41:43 

7 

03 : 41:46 

8 

03 : 41:51 

9 

03 : 41:54 

10 

03 : 41:59 

11 

03 : 42:01 

12 

03 : 42:04 

13 

03 : 42:09 

14 

03 : 42:26 

15 

03 : 42:26 

16 

03 : 42:29 

17 

03 : 42:32 

18 

03 : 42:35 

19 

03 : 42:35 

20 

03 : 42:37 

21 

03 : 42:40 

22 

03 : 42:40 

23 

03 : 42:43 

24 

03 : 42:47 

25 


Donald Dodd - Direct 

Q. If Judge Clary was the trial judge. Judge Brandt 
would have been before Judge Clary? 

A. Yes. The way that we verified that the documents 
were reproduced because that was part of the plan that I 
had put in place to make sure I could verify that 
everything was reproduced and photocopied is that everyone 
who made photocopies of the original had to mark with green 
ink on the original file that was handed to them, and then 
the component parts that would be paper that would be 
inside that part of the file, and if it were stapled 
together, it would be the face sheet, but there was a 
requirement that anybody who was reproducing that portion 
of the file had to mark in green ink the original documents 
so that I could verify that it had been reproduced in its 
entirety. 

Q. Now you mentioned that there were three boxes and 
one went -- I just want to be clear, one went to the -- 
we'll call it box one, the first box, would have gone to 
whom? 

A. Well, I -- 

Q. Let's put it this way. What were the three boxes 
for? 

A. The three boxes were to make sure that we had a 
complete reproduction of everything that was part of the 
Oswego County Sheriff's Department investigation in three 
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03 : 42:50 1 

separate boxes. Ultimately one complete box went to 

03 : 42:54 2 

Attorney Fahey, one complete box went to Attorney Walsh, 

03 : 42:57 3 

one complete box went to the Oswego -- 

03 : 42:59 4 

THE COURT: Ma'am, in the front row with the 

03 : 43:01 5 

sweater on, I can hear you, okay. Please be quiet. Go 

03 : 43:05 6 

ahead. 

03 : 43:05 7 

A. To the Oswego County Court. 

03 : 43:07 8 

Q. Okay, when you say one box, was the file contained 

03 : 43:13 9 

in a single box? 

03 : 43:14 10 

A. Absolutely not. It -- ultimately when the initial 

03 : 43:19 11 

completion of making photocopies of the file was completed. 

03 : 43:24 12 

there were five individual boxes that made up one copy, so 

03 : 43:31 13 

five boxes would have gone to Attorney Fahey, five boxes 

03 : 43:35 14 

would have gone to Attorney Walsh, five boxes went to 

03 : 43:37 15 

Oswego County Court, and by boxes, I mean using as an 

03 : 43:41 16 

exhibit in court the file boxes on your table, that would 

03 : 43:44 17 

be about the box that we used, five of those. 

03 : 43:47 18 

Q. And those five boxes, that would have been the file 

03 : 43:49 19 

as it existed at what point in time if you remember? 

03 : 43:52 20 

A. During the period of time that it was being 

03 : 43:54 21 

reproduced, it was up until the particular point, and then 

03 : 44:00 22 

thereafter I had a different procedure to insure that any 

03 : 44:04 23 

additional material that was received after we completed 

03 : 44:07 24 

reproduction of the first component part, that we would 

03 : 44:12 25 

reproduce the second component part, that the first part of 


Jennifer Adydan 
Official Court Reporter 





Donald Dodd - Direct 


1641 


03 : 44:15 

i 

03 : 44:20 

2 

03 : 44:21 

3 

03 : 44:25 

4 

03 : 44:27 

5 

03 : 44:28 

6 

03 : 44:29 

7 

03 : 44:34 

8 

03 : 44:36 

9 

03 : 44:40 

10 

03 : 44:45 

11 

03 : 44:50 

12 

03 : 44:54 

13 

03 : 44:59 

14 

03 : 45:05 

15 

03 : 45:11 

16 

03 : 45:16 

17 

03 : 45:20 

18 

03 : 45:24 

19 

03 : 45:26 

20 

03 : 45:29 

21 

03 : 45:30 

22 

03 : 45:31 

23 

03 : 45:33 

24 

03 : 45:36 

25 


the reproduction was concluded before December fourteen, 
1994. 

Q. So the first component part would have been, just so 
I'm clear, within the five boxes? 

A. Yes. 

Q. And what was the procedure after that? 

A. The procedure that I put in place, and I was the 
person that oversaw this working in conjunction with 
Investigator Whipple, that after the completion of the 
first reproduction through December fourteenth, thereafter 
all, all additional documents that were received by the 
Oswego County Sheriff's Department or the DA's Office would 
go to Investigator Whipple in an in-box and they would be 
date stamped, and then subsequently after a portion of them 
had been developed, I would make additional photocopies 
using the same exact procedure which never changed so that 
it would be additional discovery after the first discovery 
disclosure of 240.20 and Brady material, and I've continued 
that procedure through the entirety of the matter. 

Q. And that procedure, when you speak of that, that's 
the green mark? 

A. Yes, sir. 

Q. Okay, I want to show you what's been marked and 
received as People's Exhibit MMM and ask you if you 
recognize that. 
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A. I do. 

Q. What is that? 

A. This is an original DA's office file memorandum that 
I created myself. The date of the memorandum is December 
fifteen, 1994 regarding Gary Thibodeau and Richard 
Thibodeau, and it sets forth the procedures that I've 
testified to here in court that I explained to each of the 
individuals that were tasked to making the reproductions, 
and it identified the procedure to be followed by everyone 
that was explained by me to each of the persons, and then 
thereafter on page two of the document, each of the 
individuals that made photocopies in conformity with the 
procedure identified signed their signature in -- original 
signature of those individuals. 

Q. Okay, and do you recognize those signatures? 

A. Actually, yes. 

Q. Is your signature on that as well? 

A. It's the bottom one on page two, yes, sir. 

MR. MOODY: Judge, while we're at this point, 
former District Attorney Dodd has testified that these 
materials were copied and sent to the Court. It's my 
understanding in speaking with the court personnel 
that -- that if -- if those things exist, they can't 
give out those, the DA’s office, access to it. What I 
would ask if it's possible if the Court could inquire 
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whether those documents exist and whether there's any 
box or boxes of discovery that were turned over by DA 
Dodd. Obviously our feeling is the importance of this 
would be if they are in the Court's file, these 
disputed documents are in the Court file, that would be 
significant evidence that they were in fact turned over 
to all parties concerned. 

THE COURT: Ms. Peebles, Ms. Bianco? 

MS. PEEBLES: Judge, I don't have any 
objection. In fact, we would welcome the Court's file. 
It's not dispositive of whether or not those documents 
were turned over to Judge Fahey. Moreover, we don't 
know whether the Court actually reviewed the documents. 
They could have been a duplicate copy of perhaps when 
Mr. Walsh got his boxes or perhaps not. I don't know 
what the relevance would be. 

THE COURT: Well, I see the relevance kind of, 
it's, you know, test the credibility of Mr. Dodd, Mr. 
Walsh, Mr. Fahey, et cetera. It goes into that. I 
could inquire where the boxes are. I certainly don't 
know where they are. I was not -- 

MS. PEEBLES: I don't have any objection to 
that of course. 

THE COURT: Okay. 

MR. MOODY: Following up with that because 
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Judge Clary which was a Jefferson County Court Judge, 
if you could also either reach out to -- I don't know 
if Judge Clary took anything to Jefferson County. 

THE COURT: I'll inquire as to what the status 
is of the boxes that were produced prior to December 
fourteenth, 1994 which Mr. Dodd identified as the first 
original -- original file, and then what came to the 
court after that prior to Gary Thibodeau's trial. 

MS. PEEBLES: Absolutely. 

THE COURT: I will inquire from Sonya, I guess 

she'd -- 

MS. PEEBLES: I just would note, I would note 
that during the hearing, if we're going to make this 
argument now on the record, during the hearing of 
December eighth. Judge Fahey specifically asked for the 
Court to review the boxes and the material for Brady. 

THE COURT: Correct and, there is information, 
there is a written decision from Judge Gilbert. I 
remember reviewing it. 

MS. PEEBLES: And in fact they basically 
denied the request so I just state that for the record. 

THE COURT: They denied what request? 

MS. PEEBLES: The judge -- the judge denied 
his request to review the material, the Brady material. 
He actually made -- 
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THE COURT: If you read Judge Gilbert’s 
decision, he denied it was Brady material. 

MS. BIANCO: There was the December eighth 
argument. Judge Fahey had a People versus Bottoms 
inquiry, and at that point Judge Brandt specifically 
said I am not going to review each piece of material 
specifically to determine whether or not there's Brady 
material that has to be turned over to the defense. 

That was in the December eighth transcript. Judge. 

THE COURT: Okay, I guess I was thinking of 
the wrong transcript. I was thinking of Gilbert's 
decision, I apologize. 

MS. PEEBLES: I don't know who Gilbert is. 

THE COURT: Judge Gilbert trial, was a trial 

attorney. 

MR. MOODY: Judge, on that line, I would also 
note that during that transcript, during that court 
appearance, Judges Brandt acknowledges getting box or 
boxes so -- 

Q. Moving forward, you mentioned that this procedure 
was in addition to inviting attorneys Fahey and attorneys 
Walsh, now Judge Fahey and Judge Walsh up to review the 
file. To your knowledge did Judge Fahey ever come to 
review the file? 

A. In fact he did, sir, on two specific occasions. And 
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this was to make available to Attorney Fahey and Walsh, and 
I refer to him as Attorney Fahey and Walsh merely because 
that's how I thought of them at the time. Both attorneys 
Fahey and Walsh did physically come to the District 
Attorney's Office consistent with their obligation under 
240.20 and also to disclose Brady material. We made 
available all of the Sheriff's Department investigation 
file for Attorney Fahey. Specifically on two occasions he 
personally came to the DA's office where the file was kept 
at that time, December fourteen, 1994 and March fourteen, 
1995. December fourteen, 1994 I met with him, set forth 
the procedure, described it to him for the purposes of 
assisting his ability to review all aspects of the file 
which was a very large file. Towards that end, I requested 
Investigator Terrence Whipple to be in the room with 
Attorney Fahey, answer any and all questions that were 
asked of him, to make available all of the file to Attorney 
Fahey, that if Attorney Fahey wanted to make reproductions, 
photocopies of any documents at that time, to do it. If he 
wanted to inspect photographs, to make them available. If 
he wanted to listen to audio tapes, to make them available, 
and that occurred on -- initially occurred on December 
fourteen, 1994. Thereafter, March fourteen, 1995, on a 
second occasion at least, and there may have been an 
additional one but I know of two for sure. March fourteen. 
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1995 Attorney Fahey again came to the District Attorney's 
Office, followed the exact same procedure that he was taken 
into the room where we had the file and Investigator 
Whipple was also there. Again, following the same 
procedure, Attorney Fahey could review anything he chose 
to, wanted to review, and he could get copies of anything 
that he requested to have copies made of. 

Q. Starting with the December event, did you -- did you 
do anything to document or record judge or Attorney Fahey's 
visit? 

A. I did. As part of trying to make sure I had a 
system that was organized and verifiable, I created a file 
memo, yes, sir. 

Q. I want to show you what's been marked as People's 
Exhibit III and ask if you recognize it. 

A. I do. 

Q. And what is that? 

A. The first two pages would be a file memo that was 
prepared by me, it's dated December fourteen, 1994 from 
myself named regarding Gary Thibodeau and Richard 
Thibodeau. It's entitled statutory discovery, CPL 240.20. 

It outlines the options that I made available to Attorney 
Fahey in terms of how reproductions of any portion or all 
of the file would be made available to him, and I outlined 
different ways that it could proceed. Attorney Fahey 
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requested that he be provided a copy, a complete copy of 
the Oswego County Sheriff's Department investigation. I 
then asked Attorney Fahey if he would review this 
particular document and acknowledge by signing it that he 
was familiar with the contents of the document and further 
that he acknowledged that he was receiving an exact 
complete reproduction of the Oswego County Sheriff's 
Department investigation report on 12/14, 1994. I signed, 
he signed in my presence, and that's page two of the 
document. Page three is a yellow piece of paper that's 
stapled to it that seems to reflect some photographs that 
are designated by number that apparently were made 
available to Attorney Fahey at that time. 

Q. Is that your handwriting on that? 

A. It's not. 

Q. Third page? 

A. It is not. 

Q. Do you recognize whose handwriting that is? 

A. I can't testify reliably, no. 

Q. Okay, thank you. And is this the original of -- of 
that memo? 

A. It is the original, yes. 

MR. MOODY: Judge, showing Exhibit III to 
defense counsel, I move to admit. 

MS. PEEBLES: It's the same exhibit we 
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introduced which is Exhibit 12 so we're going to have 
duplicates all over the place. I don't understand -- 

MR. MOODY: I didn't think twelve was in, I'm 
sorry. I didn't believe twelve was in. 

MS. PEEBLES: Twelve was in. I introduced it 
and offered it. 

THE COURT: We have twelve. 

MR. MOODY: Do you have twelve? 

MS. PEEBLES: It's in. I have it marked. I 
introduced it through Judge Fahey. I have a file memo. 
I have the discovery memo. 

MR. MOODY: It is in, I apologize. 

THE COURT: Twelve is already in. It's a 
duplicate. 

MR. MOODY: I apologize. To the extent that 
I -- that I haven't -- I guess I had thought I had -- 
I'm offering Exhibit M, MMM, excuse me. I thought it 
was in. I thought I put this in through Terry. 

MS. PEEBLES: I don't have any objection to 
Exhibit MMM. 

THE COURT: M's moved in. 

(People's Exhibit MMM was previously received 
in evidence). 

THE COURT: And folks, that's the end of the 
day. It's three minutes to four. Again I'm not 
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allowed to go after four o'clock. We will reconvene at 
8:45 in the morning. Thank you, Mr. Dodd. 

THE WITNESS: Yes, sir. 

(Conclusion of Proceeding). 

* * * 
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